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PREFACE 


T has been often ſaid, That Truth, the 
I Law, and the Common Good, will never 
want Advocates to defend them : How far that 
may be verified at this Day, we ſhall not un- 
dertake to prove: But it muſt be confeſſed, 
That nothing leſs than theſe were the Motives 
for our Author's undertaking and finiſhing the 
enſuing Diſcourſe, 

He had thoroughly Read and Conſidered all 
thoſe Authors who bave formerly Written of 
Tithes, and found them groſly Deficient in 
what relates either to the Aſcertaining the 
Legal Rights thereof, or the Method and 
Means of Recovering theſe Rights. 

That the Great Mr. Selden has given us 
only a mere Hiſtory thereof, and that confined 
to remoter Times. 

That Spelman, Montague, Tilleſly, and 
ethers, bewildred their Readers with Perplexed 
Ideas of 1he Jus Divinum. . 

That Sir S. Degg, (tho' of good Knowledge 
in our Common Law) attributes too much to 
the Canon Law and Eccleſiaſtical Courts. 

That the late Reverend Mr. Watſon 7s too 
Partial 40 big., own Order, and throughout bis 
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Book endeavours to reſtrain the Authority of 
the Common Law and the Temporal Courts. 

That Mr. Godolphin, Mr. Hughes and Mr. 
Shepherd's Treatiſes on this Subjett, though in- 
deed impartially wrote, and with ſome Judg- 
ment, yet the Matters and Caſes therein con- 
tained are ſo Imperfectly and Immethodically 
related, That moſt Readers at this Day are at 
a Loſs to underſtand them. Nor do any of 
them contain the Tenth Part of the Law con- 
cerning Tithes, as it ſtands with us at this 
Day. 

7 o remedy theſe Inconveniencies, our Au- 
thor has here collected not only all the Statutes, 
and ſuch adjudged Caſes, as have been pub- 
liſhed relative to that Subject; but has alſo 
(as he conceives) illuſtrated many Points 
which have hitherto appeared Doubtful ; and 
diſtributed the whole into ſuch an Order and 
Method, as will not only affiſt in the clearing 
up of ſuch Difficulties as occur; but alſo very 
much contribute to fix a more laſting Impreſ- 
ſion of each ſeveral Point in the Reader's 
Memory. To which End be is defired in the 
firſt Place to peruſe the following Contents 
after which he may on Occaſion conſult the 
Table at the End of the Book. 

In this Fourth Edition the Errors of the 
former are carefully correfted, many new Refe- 
rences and Additions from the beſt and moſt mo- 
dern Authorities interſperſed throughout, with 
an Abſtraft of 21 Geo. 2. relating to the Tithe 
ou Madder. 
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CHAP, I. 


Of the, Original of Tithes, and 


when eftabliſhed in England ; a 
Deſcription of Tithes, Par ſo- 
nages, Vicarages, Appropria- 


tions, Glebe Lands, Oblatioms, 
Obventions.;, and of the ſeveral 


K; inds, N. atures, Rualities 5 and 


1 neidents of Tithes in generat, 


with, a Word of the Jus Divi- 


num thereof, and of what, and 
in "what Caſes no Tithes are 


due; with a & ummary of the 


Statutes relating to Tithes, and 


an Abſtrat 4 the H Filer of 
Tithes. | 


HE Intent of the enſuing Treatiſe Vibe, their 


being to ſhew how the Law of this Original. 
Kingdom at preſent ſtands, with 
Reſpect to Tithes, and the Incidents there- 
of; it may ſeem needleſs to make any ſtrict 
Inquiſition into the Original of Tithes, or 


to 
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to deduce an hiſtorical Narration thereof 

from the earlier Practice of the Chriſtian 
Vide Hoſpin. Church down to our Times; eſpecially for 
de Orig. bo- that che. Curious and Inquiſitive may re- 
—— ceive abundant Satisfaction in thoſe Parti- 
Seld. Hiſt. of cuſars, from the learned Labours of Hoſpi- 
Tithes, &c. nian, Grotius, Spelman, Ridley, &c. and that 
Ridley's incomparable Treatiſe of Mr. Selden, written 
View, c. on this Subject. , | 


Not known *T will therefore be ſufficient in this Place 


edog” wary to obſerve, That as no ſuch Thing as an 
* Eccleſiaſtical Benefice was in Being in the 
earlier Times of Chriſtianity z ſo there could 
at that Time be no Fruits or Effects thereof, 
or any Incidents appurtenant thereto, viz. 
Tithes, Glebe, &c. 

Barlow's Re- For as Biſhop Barlow, Selden, Father Paul 
— pt and others have obſerved, neither Tithes-nor 
Tithes 82. Eccleſiaſtical Benefices, (which are correlate 
in their Nature) were ever heard of for many 
Ages in the Chriſtian Church, or pretended 
to be due to the Chriſtian Prieſthood, and as 
that Biſhop affirms, no Mention is made of 
Tithes in the grand Codex of Canons, ending 
Hoſpin. ſu - in the Year 451; which, next the Bible, is the 
pra, &c. moſt authentick Book in the World; and that 
it thereby appears, during all that Time, both 
Churches and Churchmen were maintained by 
free Gifts and Oblations only. See Watſon's 

Compleat Incumbent, p. 3, 4, Sc. 
Vide 3 Salk. And as it may be proved from good Au- 
n thority, That by the antient Practice here 
86 — — England, Patrons of Churches did origi- 
b nally either grant the ſame by Donation 
only, or (which is of like Kind) confer them 
on their Clerks by Collation and as: as 
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like Manner (as they fil} do to Free Cha- 
pels and Donati ves) and continued ſo to do 
till that Right was extorted from them by U 
Papal Canteis and Decretals: So tlioſeſ Ha- Original | 
trons had during that Time, i. e. in the 5th pere ad II. 
and 8th Century, the ſole Power over, and 1 6. 
Right of Diſpoſal of the Tithes of their own 24 309, Le. 
Lands: And it is held to be then the general ; 
Practice for any Man to give or pay his 
Tithes to what Church he thought fit, till 
the Council of Laterun (or Lyons) reſtrained 
that Practice circa Ant. 27 ũ44. 
And Mr. Selden has ſtiewn us, That Tithes en intro- 
were not introduced here in Eugland, till duced into 
towards the End of the eighth Century, _ 1 
i. e. Art. Aunum 786, when Pariſhes and Ec> © — 
ctefiaſtical Benefices came to be ſettled; for 
as is ſaid; Tithes and Eccleſiaſtical Benefices 
being co relata, the one could not exiſt 
without the other; for whenever any Eccle- be, and 
ſiaſtital Perſon had any Portion of Tithes Benefee cor- 
granted to him out of certain Lands, this na- — 
turally conſtituted che Benefice, the Grants 6, 9. 4. 
ing of the Tithes of ſuch a Manor or Pariſh 
being in Fact a Grant of the Benefice; as a 
Grant of the Benefice did imply à Grant of 
the Tithes: And thus the Relation between 
Patrons and | Incumbents was analogous to 
that of Lord and Tenant by the feudal Law. 

But Tithes with us at this Day are eſteemed 
to be rather the Fruits and Effects of the 7778er 4. 
Benefce,: than the Benefice it ſelf; and may cribea. 
therefore very properly be deſcribed as the 
chief Part of the Fruits or Profits of a Par- 
ſonage, Rectory, or Eccleſiaſtical Benefice, 


belonging to the Parſon, Vicar, or Incum- 


B 2 bent 


— 


4 


Defined. 
Pridle and 
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bent of a Church (excluſive of Glebe Land 


and other Perquiſites.) ( bun . 
In ſome of our Law-Books Tithes are 


briefly defined to be an Eccleſiaſtical Inhe- 


ritance or Property in the Church, collate- 
ral to the Eſtate of the Lands thereof; but 
in others more fully; a certain Part of the 


Fruit or law ful Increaſe of the Earth, Beaſts, 


or Men's Labours, which in moſt Places, 
and of moſt Things, is the tenth Part, which 
by the Law hath been given to the Mi- 
niſters of the Goſpel, in Recompence of 


their attending their Office. But note; theſe 
ſeveral Definitions ſeem to reſpect the ſeveral 


Parſon, what, 


end why jo 


denominated. 


Capacities of the Parſon Incumbent, i. e. Ec- 
cleſiaſtically Political, or legally Perſonal. 

Now the Word Parſon in a legal Accep- 
tation is taken for the Rector of a Church 
Parochial, and is denominated (4) Perſona Ec- 


' *- clefie, becauſe he taketh upon him the Par- 


ſonage, i. e. the Care of Perſonating or Re- 


Preſenting the Church; and therefore he is 


Perſona Im- 
perſonata. 


(e) Be in flead of er repreſent. —— 


ſaid to be ſeiſed ( Jure Eccleſiæ, (as a Hul- 
band is (c) Jure uxoris) fo that in his Perſon, 
the Church may ſue for and defend her 
Rights, Wc. | » 

Alſo, when a Church is full, it is ſaid to 
be (d) plena & conſulta of ſuch a one Parſon 
thereof, i. e. full and provided of a proper 
Perſon or Repreſentative, or one who may 
(e) Vicem ſeu Per ſonam Eccleſiæ gerere; and ſuch 
a one is called Perſona imperſonata, or Par- 


— it; 4 | k -/ 


- (a) 7 ar fou of the Church. (5) In Right of his Church. 


(e) In Right of bis Wife. * (a) Full and provided. 


ſon 
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ſon imperſoned, that is, a Rector or Parſon 


in Poſſeſſion of a Church parochial, whether 


the ſame be Preſentative or Appropriate ; 
and the Tithes and Revenues of ſuch a 
Church are commonly called a Parſonage. Parſonage. 

A Vicar is one that has a ſpiritual Pro- Vicar and Vi- 

motion or Living under the Parſon, and is e. 
ſo denominated (a) quaſi vice agens. Perfone. 
And ſuch a Promotion or Living is called a 
Vicarage, which is a Part or Portion of the 
Parſonage allotted to the Vicar for his Main- 
tenance and Support. 

This Part or Portion is in ſome Places an His Mainte- 
annual Sum of Money certain; but in moſt vn. 
Places it is a Part of the Tithes in Kind, 
which moſt commonly is the ſmall Tithes ; 
and in ſome Places he has a Part of the 
great Tithes, and alſo of the Glebe, and 
ſuch a one is called a Vicar endowed. _ : 

Thus he that has the Right to, and Poſ- 
ſeſſion of the leſs Part, is called the Vicar ; 


' Vicarendowed. 


and. he that has the other and greater. Part 


of the Tithes, Cc. is called the Parſon, who 
in ſome Pariſhes is a Clergyman, and ſome- 
times the Miniſter or Incumbent of the ſame 
Church; but in other Places he is a mere Lay 22 
Layman, and cannot ſupply the Church but ? iin. 
by a Spiritual Vicar; and this ſo poſſeſſed 
by a Layman is called an Impropriation, and 
himſelf the Impropriator. Keb. gob. 

* Watf. Comp. Inc. 8 vo. 332. cites ſame 
* Cafe, and ſays, it appears by this, that a 
* Layman having an Appropriation, may diſ- 


(e) A. the Parſon's Viceagent. 
1 appropriate 


1 


6 


Affpropriations 
to Bodies i- 
ital. a 
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& apptopriate- it by Prefentation, if he be 
* Parton of the Vicarage of the ſame Church, 
* as well as an Eccleſiaſtical Perſon may, if 
+ Inſtitution and Induction be had upon it; 
F and it is even ſaid, that ſuch Patron, by his 
Act of preſenting 6nly to the Vicarage by 
the Name of a Parſonage, does difappro- 
- priate the Church, and unite the Parſonage 
and Vicarage into one; and cites 11 H. 6. 
18. 3. 3. 38 H. 6. 20. F. N. B. 35. and 
therefore Hobart ſays he is of Opinion, that 
it Parſon appropriate preſents, and his Clerk 
is refuſed for juſt Cauſe, and Notice given, 
Lapſe ſhall incur, for the Appropriation 
* gives him a Choice [the Word in Hob. is 


ao 


K 1 


* [Charge] to hold or not, as appears by the 


Form of an Appropriation in Grendon's 
+ Caſe, which by his Preſentment he has re- 
nounced ; Hob. 152. in the Caſe of Colt and 
Glover v. Biſhop of Coventry, c. but 
* Watſon makes a Quere whether a Diſap- 
 propriation be perfected by Preſentment, 
before Inſtitution had thereon ?? | 

But an Appropriotion-is when ſuch a Par- 
ſonage (or Vicarage, or other Church Pre- 
ferment) is in the Hands or Poſſeſſion of 
ſome Eccleſiaſtical Perſon and his Succeſſors, 
and can be made only to a Body Politick or 
Corporation Spiritual, that hath Succeſſion, 
whereby ſuch Body becomes perpetual In- 
cumbent of the Benefice appropriated, and 
ſhall for ever enjoy the Tithes and other 
Profits, and the Cure of Souls belonging 


ther eto. 


And 


1 re 0 
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And there is no Difference between Difference in. 
Church appropriate and one not appropriate, — 2 
ſaving the former is annexed to the Corpo Proview on 1 
ration or Perſon to whom it is appropriated, * * 
and his or their Sueceſſors for ever; but a 
yn not appropriate is had only for the 

fe of the Incumbent thereof. And there- 
fore thoſe who have Appropriations can no 
more grant their Title of Appropriation to 
others, ſo as to make the Grantees perpe- 
tual Incumbents thereof as Appropriators, 
than Incumbents of other Churches preſent- 
able, can by their ſole Act convey. their In- Incumbents of 
cumbencies to others; but both may equally 7 1 make 
make Leaſes of the Profits thereof, i. e. of Laſu. 
the Tithes, Glebe Lands, Sc. And note; 
an Appropriation will not paſs by the Name 
of an Advowſon. Watſon go. *”! 
See Watſon's Compleat Incumbent, chap. 17. 


for a fuller Explication of Appropriations, 


Vicarages endawed, c. 
The Fruits or Profits of a Parſonage or Glthe Landi; 


Vicarage, beſides the Tithes, ate Glebe 


Lands, (where there are ſuch, for in ſome 
Places there are none) Oblations, Obven- 
tions, and other Perquiſites on Marriages, 
Baptiſms, &c. and in ſome Places Mor- 
tuaries. 

The Glebe is that Portion of Land, Mea- IWhat they art, 
dow or Paſture, that belongs to, and is Par- Won 404, 
cel of the Parſonage .or Vicarage over and 495: 
above the Tithes; and ſuch Glebe, while * 
in the Hands of the Parſon, is not to pay ' ä 
Tithes to the Vicar. But if the Parſon lets 
his Rectory, reſerving the Glebe, he ſhall 
pay Tithes to his Leſſee ; and if he fell the 

B 4 Corn 
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Obventions. 


rings. 
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Corn ſown on the Glebe, the Vendee ſhall 


pay Tithe; alſo Glebe Lands in another Pa- 
Tiſh ſhall pay Tithe. © 8 

. . Oblations, Obventions and Offerings, ſeem 
in their proper Nature to be one and the 
lame Thing, and that which of old was the 
only Maintenance of the Church, and being 
then the free Gifts of the People, were truly 
eſteemed a ſpiritual Revenue z and theſe are 
ſtill called merely Spiritual. Whereas Tithes 
and Glebe Lands are in our Law taken as a 
Temporal Revenue; but in the Canon Law, 
the Word Oblations comprehends all ſuch 


Things, either Real or Yerſonal, as were 


given to the Church by Teſtament, or other- 


wiſe; and this, though Real and Temporal, 


they improperly term Spiritual. | 

And by the Term Obventions, the Cano- 
.niſts included not only Oblations, Offerings, 
Mortuaries, and Perquiſites of Marriages, 
Baptiſms, Funerals, Sc. but alſo divers other 
Particulars, which are now happily aboliſhed 
or grown ex uſu. A 
But Offerings which are uſually given at 
Eafter or Whitſontide, &c. ſeem in their Na- 
ture to be a Kind of perſonal Tithe, being 
in ſome Places claimed by Cuſtom, and re- 
ceived as a Right or Debt, and not as a free 
Gift; and accordingly are now paid, as of 
Duty, and not of Benevolence. Vide poſt 


the Stat. 2 & 3 Ed. 6. c. 19. 


Mortuaries. 


Of Mortuaries, vide poſt Chap. 4. 


Tithes of three Now all Tithes, according to a general 


Kinds. 


Diviſion, are reducible to three Kinds, vi5, 
Predial, Perſonal, and Mixt. 


Firh, 


pf Cows, Sheep and Goats, and the Eg 
N P 85 
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9 


Firſt, Predial Tithes, i. e. ſuch as accrue 1. Predial. 


7 | Vid 
or ariſe from the yearly Fruits, Profits, er 2. 


Produce of the Earth, as Corn, Grain, Beans, 
Peale, Graſs, Hay, Wood, Sc. the Seed 
and Profits of Rape, Hemp, Flax, Annis, 
Cummin, Parſlev, Fennel, Hops, Saffron, 
Woad, Sc. of Herbs, Mint, Rue, Sage, 
Woad, Sc. And the Fruits, Apples, Pears, 
Plums, Cherries, Figs, Grapes, Nuts, Fil- 
berds, Acorns, Maſt, Sc. and the like. 


poſt. 


Secondly, Perſonal Tithes, i. e. ſuch as ariſe 2. Perſonal. 
and grow due by the Profits that proceed Vide chap. 4. 


from the honeſt Labour and Induftry of 
Mankind in ſome perſonal Work, Imploy- 
ment, Artifice, - or Negotiation, as Buying, 


Selling, Merchandizing, or the manual La- 


bour, Art, or Occupation of Carpenters, 
Joiners, Maſons, Taylors, Fiſhers, Fowlers, 
Hunters, or the like; and for this Tithe 
there is generally claimed the tenth Part of 


the clear Profits that they make by their re- 


ſpective Trades, Arts or Imployments z but 
this is only paid by Cuſtom, and in ſome 
Places, and cannot be extended to ſuch as 
hunt, fiſh, fowl, Sc. for their Pleaſure only. 


Thirdly, The third Kind of Tithes are 3. Mir. 
faid to be mixt, for that they participate in Vide chap. 33 


their Nature both of predial and perſonal 
Qualities, 7. e. ſuch as ariſe partly from the 
Earth of Land, where the Thing or Animal 


is produced, bred or fed; and partly from 


the Labour and Care of Man in their raiſing, 
breeding or feeding; of which Sort are Cat- 
tle, as young Calves, Lambs, Kids, Roes, 
Pigs, the Wool of Sheep, Milk and Cheefe 


and 


10 


Tavo Kinds of 
predial Tithes 
greater and 


beh. 
Watſ. 589. 


Queſtion: 
touching 
Tuhes. Quære 
Plowd. 


The Law of Tithes, Cap. v. 


and Chickens of Hens, Geeſe, Ducks, Swans, 
and the like. 

But it is to be obſerved, that among pre- 
dial Tithes, ſome of them are faid to be 
great Tithes, as Corn, Grain, Hay, Wood, 


Trees, and the like; and ſome of them are 


denominated minute or {mall Tithes, as the 
Tithes of Herbs, Flax, Hempſced, and the 
like; and the Diſputes that ariſe touching 
either of theſe, do generally terminate in 
theſe or the like Queries, viz.—If of Wood, 
whether they are of Sylva cedua, i. e. of 
Woods felled and preſerved to grow again, 
or of Wood not fit for Uſe, or apt for Tim- 


ber, but for the Fire. If of Trees, whether 


Their Nature 


and Qualities. 


planted for fencing of Grounds, or in Fields, 
Paſtures, or Hedge-rows; of Turves grow- 
ing in Fenniſh and Mooriſh Ground, or of 
Paſture Ground, If it be Tithes of Harveſt 
Fruits, or not; of Hay of the firſt Cut or 
After-Mowth, of Wool, of Lambs, of Calves, 
of Pigs, of Colts, of Milk, of Cheeſe, of 
Seeds, of Hemp, Flax, Onions, Rape, Pot- 
herbs, of Maſt of Beech or Oak, of Wind 
or Water Mills, of Parks, Warrens, Pools, 
Ponds, of wild Beaſts under Cuſtody, Sc. 
of Dovecotes, of Bees, of Huntings, Fowl- 
ings, of Swans, Geeſe, Eggs, of Crafts, 
Trades, and manual Occupations; of Nego- 

tiating, Merchandizing, Trafficking, &c. 
Under theſe general Heads eſpecially will fall 
many of thoſe Caſes which hereafter follow in 
the Treatiſe. For the. better underſtanding 
whereof, and to ſhew the Nature and Quality 
of Tithes in general, we ſhall here lay down 
the general Rules and Maxims ay = 
1. * 
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1. That Tithes are not due or to be paid None for 
ſor the yearly Rent, or Value of Houſes, —— 6 
but for the Revenue and Increaſe of Things; Rep. e 
for Tithes in Kind cannot be thereof, and a 
Preſcription for a Modus Decimandi can hard- 
ly ſtand to riſe and fall according to the 
Rent thereof; yet that Kind of Payment in Hob. 11. 
Lieu of Tithes is good in London and othet 
Places by Cuſtom, and by ſeveral Acts of 
Parliament, which ſee hereafter. 

2. That Tithe naturally and properly is Perſonal 
but the Terith of the Revenue, Produce or 77 Bf rel due 
Profits of my Ground, and not of my La- _—_— 
bour and Induſtry, Heb. 250. From hence 
we may collect, that perſonal Tithes are not 
due naturally or of common Right. | 

3. That in Caſes of Tithing, the Cuſtom Vide poſt 13; 
of the Place is much to be heeded, both for Rep. Can. 
the Matter and the Manner thereof. » 1 3936 

4. That Tithes are Lay Chattels, for the 
Recovery whereof the King and others may 
have Remedy by our Tespe Law, and 
in our Lay Courts. 

5. That Tithes are grantable from Man to 
Man, as other temporal Things are. 

6. That where the Tithe may be divided 
from the Reſidue (as in Graſs, &c.) it ought 
to be ſo done; though this is not to be done 
in Corn, except in Sheaves. * 

(a) 7. That the Parſon or Vicar is to take 
away his Tithes in a convenient Time after 
they are ſet forth. And if he ſuffer them 
to lie on the Land to the Prejudice of the 


"as a J Parſon not obliged to take Tithe of Graſs, the Day i it 
is cut, but may let it lie there org enough to make it into 
Hy. Stra. 245. 


Owner 


=. r 


— ——— 
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cliſiaſtical In- 


beritance. 
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ritual. 
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Owner of the Ground, he may have his 
Action on the Caſe againſt - him for it. 49 
70. Comyn 22, 187, 189. | 

8. But though Tithes are now become, a 
Lay Chattel, yet by our Law they are ac- 
counted an Eccleſiaſtical Inheritance, and col- 
lateral to the Eſtate of the Land out of which 
they iſſue ; and that of common Right Pre- 
dial Tithes are to be paid out of all Lands, 
Meadows and Paſtures; alſo by the Eccle- 
ſiaſtical Laws they were originally due to 
Eccleſiaſtical Perſons only. But ſome good 
Authors, as Mr: Selden and others, obſerve, 
that this Law did not exclude the Laity from 
having a Propriety in Tithes. 

It is alſo ſaid, that till they were ſevered 
they remained merely Eccleſiaſtical, (i. e. un- 
der the ſole Cognizance of the Eccleſiaſtical 
Court) for the Subſtraction whereof no Re- 
medy was given by the Common Law; but 
this. is now provided for by Statute Law. 
Alſo, That no Union of Poſſeſſion could 
extinguiſh or ſuſpend them; but that they 
remained ſtill (a) in Eſſe, and might be de- 
miſed or let to any ſpiritual Perſon. 

And if a Parſon impropriate had enfeof- 
fed another of Part of his Glebe, or had 
made a Leaſe of it to him, yet he ſhould 
have had Tithes thereof ſtill; ſo that a Man 
might have had Tithes even againſt his own 
Feoffment ; for they were not claimed in re- 
ſpect of any Ownerſhip in the Land, but as 
was ſaid (b) Ex debito by the Law 'of God 
(being at that Time eſteemed merely ſpiritual.) 


. * — 


(a) In bring. (b) Due. 
ä 80 
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So if a Parſon at this Day purchaſe Land 
within his Rectory, and afterwards leaſes 
the Parſonage, the Leſſee ſhall have Tithes 
of this new purchaſed Land. a 


Alſo, by Reaſon of their ſpiritual Nature, 
a mere Lay man by the Common Law could 
not have had an Inheritance deſcendable or 

grantable in Tithes, as he might. of temporal 
Poſſeſſions; neither will they at this Day paſs 

by the ſame” Words in Grants, as other tem- How payed, 
poral Poſſeſſions will do; for even at this &c. 
Time, if one: grants a Ground or Land (a) 

cum proßcuis & commoditatibus eidem perti- 
nentibus, the Tithes will not pass. 

But here we muſt” obſerve, that the Law Mete. 

has: now changed the former ſpiritual Qua- Lν⁰ a 
lities of Tithes and other Eccleſiaſtical Du- 7 Salute. 
ties, eſpecially ſuch as came to the Crown by 

the Statutes of 27 H. 8. c. 20. 31 H. 8. c. 13. 

1 Ed. 6. c. 14. For by theſe Statutes, and the 

Statutes 32 H. 8. c. 7. ( 2 & 3 Edu. 6. c. 20. 

and 1 C2 P. & M. c. 17. Such Tithes, c. Now meer/y 
in the Hands of Laymen are mere temporal 2%. 
Inheritances, and are of the Nature of other 404 __ 
Lands and Chattels; they ſhall be Aﬀets in oa 

the Hands of an. Heir; the Wife ſhall Be en- 

dowed thereof, and. the Huſband be Tenant 

by the Curteſy. Real Actions (in the Courts 

at Common Law) may be brought for them, 

and they have all other Incidents of Tetn- 

poral and Lay Inheritances. See 1 Co. 2. 

11 Co. 13. Dyer 34. Co. Lit. 5. 159. 


_— 


. 
K 


a) With the Profits and Advantages to the ſame be- 
longing. ( Repealed by 2 & 3 P. & M. c. 4. and 
revived by 1 El. C. 4. | 

— Alſo 


14 
Hob. 42. 


And a Lay 
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' Alfo Hobart admits, That when Tithes in 
Kind are actually diſcharged. or (extinguiſhed: 
by a Madus Decimandi, they are turned into 
a Lay Fee, but ſays, that that which is giyen 
in Lieu of Tithes is turned into a ſpirityal 
Fee; which Saying may well be quericd, ſee- 
ing not only Tithes, but whatever is given in 
Lieu of Tithes, is now become a Lay Fee, 
or Temporal Intereſt as aforeſaid. .- 
And the Law and Practice is now clear, 
that if any Lay man that has Tithes be diſ- 
ſeiſed of them, or wronged in them, or they 
be kept or detained from him, he baving a 
lawful Intereſt in them, or Right to receive 
them, he or bis Heirs or Euecutors, c. 
may have his Remedy for them by the ordi- 
nary Way of Action or. Suit in the King's 
temporal Courts of Law or Equity. And 
although the other Remedy of ſuing for 
Tithes in the Eccleſiaſtical Courts, is not 
taken away by any Statute, but permitted to 
be made uſe of as before; yet the ſuing for 
them in a Spiritual Court can never denomi- 
nate the Thing itſelf to be Spiritual, ſeeing 
the Spiritual Law and the (2) Jus divinum 
itſelf was originally created, and is ſtill re- 
gulated and controuled by the ſuperior Au- 
thority of the Common and Statute Law, 
which under God and the King is the beſt 
Security of all Sacred as well as Civil Rights, 
Liberties, Properties and Poſſeſſions. | 
It is true, there is a (@) Jus divinum in al 
legal Rights and Properties, and whatever 
any Man rightfully poſſeſſes, his Title to it 


u_uw—_—— 


m——— —_ * 


( a) Divine R icht, 


is 
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is (a) Jure divino, which does not exclude or 


vary from the Law of Man. But the Jus Selden'; Table 
detinum of Tithes. is ſaid to have derived its 72, verbo 
Stream from the ſulphureous Fountain of Title, pl. 6. 


the Canon Law, and projected by the Ca- 
noniſts, in order to exclude the Authortty of 
the Temporal Law from intermedling with 
what they called God's Portion; which though 
given by Laymen, yet as they argue and pre- 
tend, being once vefted in the Church, could 
never be reſumed or applied to any Lay Uſe 
by any Human Law, or Temporal Power 
whatſoe ver. 


From this Project aroſe thoſe various Con- . Conſe 
teſts between the Courts Spiritual and Tem- guences thereof 


touching Tithes and other Eccleſiaſtical 
>hims, which we often meet with both in 
our Hiſtories and Books of Law ; (fome 
whereof you will hereafter find referred to in 
the Chapter of Prohibitions, &c.) which 
ended in a Reſtraint of Eccleſiaſtie Juriſ- 
diction. | 


For the Clergy deriving their Claim of Probibition;, 
Right from God, and endeavouring to ap- &&. 


propriate the ſole Cognizance and Juriſdic- 
tion of that Claim to their own Courts (com- 
monly called ſpiritual) put the temporal 
Courts under a Neceſſity of examining the 
Foundation of that Juriſdiction, and conſe- 
quently the Juſtneſs of the Claim, by inter- 
poſing Writs of Prohibition, &r. 
Theſe politick Projects in the Cafe of 
Tithes, and their ill Conſequences, ſeem to 


 ——— 


(a) Divine Right, 


be 
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be admitted, cenſured, and lamented, even 
by one of the greateſt Advocates of that 
(a ) Jus Divinum, viz. Biſhop 2 Who 


writes thus: 
But for Tithes, there was perhaps a 


Fault in Clergymen themſelves, who be- 
ing not contented with God's Allowance, 
nor the Part and Portion he had ſet out for 
them, but aiming at more and a far greater. 
Proportion than they thought that would. 


riſe unto, they diſclaimed their (moral) 


Title and Intereſt themſelves; and ſo fell 


c 

o 

c 

4 

« off from Morality in the Matter of Tithes, 
into Judiciality for their own Advantage, 
© (as they hoped) ſuppoſing, as indeed the 
© Caſe then ſtood, and as the Truth was, 
* that whereas they (the Clergy) had all 
Men's Heads under their Girdles in Tye 
© of Conſcience; ſo for the moſt part they 
might command what they liſted from 
© them, and therefore would not reſt upon 
© a Tenth, when they thought it in their 
Power to command a Fifth; ſo the Dog 
in the Water loſt the Fleſh in his Mouth 
© by catching at the Shadow he ſaw there; 
and thoſe who would be wiſer (by Pro- 
* jects) for the Church than God, while they 


left his Allotment to make way for greater 


Largeneſs, tler ns, they proved ſtark 


Fools in their new Devices, and ſo came 
© at length to be diſpoſſeſſed of that which 
© was their Right, being reſtrained and held 
© to their Dimenſion, a Portion, a Penſion, 
© a Pittance, a poor Salary, &c. who, had 


a) Divine Right, 0 
( vine Rig (chey 


The Law ok Tithes. Cap. 1. To 
© they been wiſe and underſtood theſe Things, 
might have kept themſelves well enough 
© (had they not aimed to feed) at Rack and 
Manger (of (a) Jus Divinum.”) ) : 

And that Laymen and the Temporal Ye Nece/i/y 
Courts were under Neceſſity of making uſe 9 Pobibltiont. 
of thoſe Remedial and Reſtringent Writs, 
in order to cure the Exorbitancy of their 
(a) Jus Diuvinum, will appear from thoſe fre- 
quent Inſtances found in our Books, where 
their Suits in the Spiritual Courts are founded 
on that Claim, though contrary to Law, Rea- 
fon and good Conſcience, 

And that the Claims of Churchmen in Unr:a/inalle 
the Caſe of Tithes, and other their Demands, Claus, &c. 
were often unjuſt and unreaſonable, will fur- 
ther appear both from the Preambles, and 
the enacting Clauſes of many of our Sta- 
tutes. To ſelect a few for Inſtance : | 

The Statute 13 E. 1. c. 5. giving Reme- Sraturer re. 
dies to redreſs the Uſurpations of Advow- fraining 1b 
ſons, (chiefly practiſed by the Clergy) and - 8 
alſo upon an Indicavit brought againſt an e 5 
Incumbent (practiſed by their Colluſion in $ 2. 3. Ed. 6. 
order to ouſt the rightful Patron) giving the 


Patron (in ſuch Caſes) a Writ of Advow ſon 
for the Tithes, Sc. See F. N. B. 30 E. 35 B. 


31 F. Se. 39 E. 3. 15. 13 E. 4. 3. 5 Co. 102. 

7 Co. 25, 27. Cc. Vide Stat. 7 Anne, c. 1. 
The Statute 9 E. 2. (or Articuli cleri) c. 1. 

of Clergymens ſelling their Tithes for Lucre 


of Gain, and turning them into Lay Chat- 
tels for ill Purpoſes, vid. Reg. 34, 36. F. NV. 
B. 40. Cc. and 50. 2 Inft. 619. 


. 


(a) Divine Right. 
C The 
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The Statute 9 E. 2. (idem) cap. 5. ſhews 
their unreaſonable Claim of the Tithes of 
new Mills. See 2 Inſt. 621. 

The Statute 45 E. 3. declares their unjuſt 
Demand of the Tithes of Timber-Trees, in 
the Name of Sylva Cædua. See 2 Inſt. 642. 
11 Co. 48. Cro. Eliz. 1, 477, 736. Cro. Fac. 
100, 133. 2 Leon. 80. 

With divers other Statutes reſtraining other 
miſchievous Practices pretended to be founded 
on their (a) Jus Divinum: Vide 9 H. 6. 
56. 50 E. 3. 10. 43 E. 3. 33. 11H. 4. 8. 
Fitz. Attachment ſur Prohibition 1. Bro. Diſms 
14, Cc. (Quære Plow. 450.) 

It may alſo be here obſerved, that our 
Books of Common Law do mention certain 
Caſes wherein no Tithes are due of Common 


Right, but yet are claimed as due by the 

| Eccleſiaſtical or Canon Law, (a) Jure divino. 
Tithes not due And in the firſt Place, by our Law, no 
for Things (predial) Tithes ſhall be paid of ſuch Things 


that increaſe 


not yearly. which do not increaſe m Year to Year. 


vatio, ibi Decimæ non debent ſolvi. 


2 Mod. 77. Therefore no ſuch Tithes ſhall be paid for 
24 one got out of Quarries; nor for Pit- 
Fitrgib. 298, Coals, Turfs, Slates, Bricks, Tyles, Earthen | 


12 Mod. 47, St 


Wn. IN Pots, nor of any Thing made of Earth. 


230. 2 Will. Rep. 462. 2 Vern. 46. Id. Raym. 835, 991. | 


Eq. Caf. Abr. 366. 


— 


a)] Divine Rigbt. ö 
(b) Where there is no annual Increaſe, there ought ns © 
Tube to be paid. 9 = 


For the Rule is, (5 Ubi non eft annua Reno- | 


Nor 
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Nor of Marle, Sand, Lime, Chalk, or Mod. 35. 
other Thing uſed for the Improvement of 
Ground; for by theſe the Earth, and conſe- 
quently the Tithes thereof, are bettered and 
improved. | 
Nor for any Thing gotten out of the 
Ground, as Tin, Lead, Copper, or other 
Metals or Minerals ; nor is Tithe-Ore * due * See Eq. Caf; 
of common Right. See Chan. Ca. 272, 282. Abr. 366. 
2 Vern. 46. | gy 

And yet by Cuſtom, Tithes of ſuch Things 
may be due and payable. | 
Where Tithes are due of common Right, 
and where by Cuſtom, ſee 4 Mod. 341, 344. 

See alſo for this Purpoſe theſe ſeveral Au- 
thorities. Roll. Abr. 636. D. Moor og. 
Cro. El. 277. 2 Inft. 65 1. Dr. & Stud. 174. 
2 Vern. 46. Cumberb. 404. 6 Mod. 223. Lev. 
179. | 

o Tithes ſhall be paid of Aftermowths * * Bunb. Rep, 

or of Stubbles, or Rakings of Corn, i. e. 
where it is done without Fraud. Qaær. Rol. 
Ar. 640. Moor 910. Stat. 2 E. 6. c. 13. 
One may libel in the Spiritual Court for 
* Tithe of Ratings of Corn, if it never was 
© gathered into Sbeaves; but otherwiſe after 
Corn has been gathered into Sheaves, and 
there was 10 Fraud in the gathering, and 
Prohibition would lie. 12 Mod. 235. 

No Tithes ſhall be paid of Broom, Gorſe, 
or Furze uſed for Fewel within the Pariſh. 

Alſo no Tithes are due (a) de Communi jure 
for any Wood or Underwood. Vide Chap. 3. 


15» 


{a) Of common Right. 
C 2 Nor 
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is Tame Fow!;, 
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Nor ſhall any Tithes be paid of Birds or 
Beaſts that are (a) Fere Nature, c. unleſs 
they be ſold, and all Charges, &c. deducted, 
See Rol. Abr. 640. Lit. R. 311. Meor gog. 

Nor for Hounds, Apes, Parrots, and the 
like ; .becauſe ar Things of Pleaſure. 2 
Inſt. 651. 

Nor for Fiſh or Coneys of Common Right; 
contra by Cuſtom. Cro. 247. March 56: 6 
Mod. 223. 

Alſo Servants in Huſbandry ſhall not pay 
perſonal Tithes. Vide Degg 1575 

Nor ſhall Tithes be paid of Marriage 
Goods, ibid. 

And it ſeems conſonant to Reaſon, that 
Beaſts uſed in Huſbandry ſhould pay no 
Tithes. 

Alſo Tithes regularly are not due of Dwel- 
ling-Houſes, yet a Modus may be due for a 


Houſe as well as for Land; but it ſhall be 


intended a Medus for the Land before. the 
Houſe was built. See 11 Co. 16. Hob. 11. 
and yet I conceive, if the Houſe be burnt or 
deſtroyed, no Tithes ſhall be paid for the 
Land on which it ſtood, | 

The Tithe of all 'tame and domeſtick 
Fowls, is to be paid either in their Eggs, or 
in their Young in proper Kind, vi. 

The Tithe of Geeſe, Ducks, and Swans, 
are uſually paid in their proper Kind, and 
of Hens and Turkeys, commonly in their 
Eggs: But herein war Cuſtom 5 the Race 
mult be obſerved. 


* —— * 
— —_—_ 


—B "ay "Is — 


(a) Nild Beaſts, 


And 
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And Note, where they pay Tithe of the See 2 Will. 
Eggs, there is no Tithe paid of the Voung; Rep. 463. 
and e converſo, no Tithe of the Eggs, where 
they pay Tithe of the Young. 

So where there is Tithe-Milk there is no 14/4. 
Tithe-Cheeſe, & e converſo, &c. . 

It is alſo made a Queſtion whether any Mil. 
Tithes are due for Mills or not; which Coke See Bunk. 
in his Second Inſtitute ſays, was never judi- Rep. 73. 
cially determined that he knew of. And 
that it had been held in caſe of a Fulling 
Mill, that no Tithe was due. For of Pro- 
fits that come only by the Labour and 
Induſtry of Man, no Tithe is to be paid, 
and the ſame Reaſon holds for Corn-Mills. 

See 2 Inſt. 622. Litt. Rep. —— Cro, Car. 


23, 524. Vide poſt Chap. 4. this Paint de- 
bated. 4 


Alſo no Tithes are to be paid for the n bes. 
Wool-locks, Neckings, Tailings, or Birlings ITS. 
of Sheep. See Rol. Abr. 645, 646. Cro. El. 

363. Moor 911. 3 Bulſt. 242. | 

No Tithes for green Tares given to Hor- Green Tares, 
ſes, &c. See and note 2 Leon. Caſe 30. Cre. 
Car. 393. Sir V. Jones 357. Cre. El. 139. 
Rol. Abr. 645, 6, 7, Degge 237. Bunb. 
279. 

72 It was reſolved by three Barons contra 
Price, that Tares, whether green or ripe, 
are a great Tithe, and belonged to the 
Rector. Bunb. Rep. 279. in a Note. 

Not payable by a Pariſhioner for Fewel Fuel. 
ſpent in his Houſe Cro. El. 609. © Bunb. 57. 

Nor for Timber-Trees, or intended for ſuch, 7imber-Trees. 
or Trees above 20 Years Growth, or ſuch as 12 Mod. 524+ 

* iv) Wn 


74 
| 
I'd 
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are (a) aridæ & putride. - 2 Plow. 470. Cro. 
EL. 477. 
Nor for Cattle brought up for the Pail or 
Plough. Cro. El. 502. Bunb. Rep. 3. 
Nor for Pigeons, &c. unleſs by. ſpecial 


Cuſtom. 2 Mod. 77. 


Lands in the 
King's Hands. 


Nor for a Riding Nag, i. e. kept for Plea- 
ſure and not for Profit. Pop. 126. Hetley, 
Thornbill's Caſe. Bunb. Rep. 3. 

Lands in a Foreſt, while they are in the 
King's Hands, are free from paying Tithes, 


although they lie within ſome Pariſh: But 


Lands in- 
proved. 


Note, 


if they are disforeſted, and come to the 
Hands of another, they ought to pay Tithes. 
For the not paying Tithes for — whilſt 
they were in the King's Hands, and were 
Foreſt Lands, is but an Immunity during 
that Time, but is no abſolute Diſcharge. 
(b) Sed Quære? See Lilly's Reg. 575. 

If Lands paid no Tithes before the Statute 
of E. 6. or but very inconſiderable, and af- 
terwards the Lands for which the Tithes are 
paid, are improved by the Owner, he ſhall 
only pay the accuſtomed Tithes uſually paid 
before the Improvement of them, viz. ſuch 
Tithes as were paid for them immediately 
preceding the Improvement. But if no Tithes 
at all were paid for them before the Im- 
provement, no Tithes ſhall be paid for them 
aſter the Improvement. For the Improve- 
ment of Land not tithable by Law, cannot 
make it tithable; for this were to alter the 
Law. ibid. See the Stat. 2 C 3 E. 6. c. 13. 


ſet. 5, 6. 


—  _— 


1 


(a Dry and rotten, (V But quere? 
Ang 


r ca #424 ce” ai . a. 
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And it is there ſaid to be held by the Tithe! ne 

Court of King's Bench in Micbaelmas Term Jure Divino. 

1649. that Tithes are not due to be paid 

Jure Divino, but (a) ant Legem Terre. Ibid. 
erV 


It being before obſerved, p. 2 & 3. that 
Tithes were not for many Ages in the Be- 
ginning of Chriſtianity pretended to be due 
to the Chriſtian Prieſthood 3; and that the 
Payment of them here in England was firſt 
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introduced about the Year 786. We think Anno 786; 


fit in this Place to give the Reader a brief 
hiſtorical Deduction, ſhewing how and in 
what order of Time they were originally in- 
troduced and eſtabliſhed in the Church here 
in England, &c. 

That Auſtine the Monk, about the Year 


596, being ſent hither by Pope Gregory the Anno 596; 


Great, firſt preached up the Doctrine of Pay- 
ment of Titbes to Churches here in England; 
which, as it is pretended, was granted by 
Ethelbert, King of Kent (a Rege, Baronib & 
populo) in a full Parliament. But this Story 
ſeems an Eccleſiaſtical Forgery, and is diſ- 
proved by Mr. Selden's Hiſtory of Tithes, 
Part 3. in 440. p. 99, 108. Nor, had it been 
true, could it extend farther than Kent. 

But it is further urged, that King Egbert 
the iſt ſole Monarch of England, with his 


Son Ethelwolf, did Anno 855 not only grant Anno 855: 


the Tithes of the whole Kingdom, but alſo 
the tenth Part of all the Lands therein to the 
Church. But the Charter hereof, though re- 
cited by Ingulphus and Mat. Weftm. and ſaid 


PY — 


9 


r 


(a) By the Law of the Land. 
C4 to 


24. 


Anno 930. 
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to have been confirmed by King Athelftane, 
Anno 930, and afterwards by King Canutus, 


yet ſmelt too rank for the Engliſh Nation to 


receive or give Credit to it. 
Nor indeed can it be believed, That a meer 


Charter could in Athelſtane's Time (when the 
Nation was in full Poſſeſſion of its Liberties) 


ever ſubject the People to ſuch an Eccle- 


ſiaſtical Slavery as is pretended to by that | 


Charter eſpecially. For as. Mr. Selden has 


Anno 1119 


Anno 1130. 


Anno 1180. 


Anno 1 200. 


Anno 1215. 


truly obſerved Hiſt. Tith. Part 3. p. 137» 
4/0. No General Council hath mentioned 


Tithes as a Duty due from the Laity till that 


of Lateran ſaid to be held Anno 1119. and 
even then only when there had been ſome 
ſpecial Conſecration or Donation of them to 
that End, See Seld. ibid. p. 137. 

And in the General Council of Lateran 
ſaid to be held Anno 1130. Feudal Tithes 
only are mentioned as due in the fame Man- 
ner, i. e. when founded on ſome ſpecial 


Grant, &c. (N. B. Both theſe Councils of 


Lateran are ſuſpected to be forged.) Q. 

But of General Councils ordinarily known 
and acknowledged as ſuch, the firſt that names 
Tithes is that of Elventh, Anno 1180. but 
that only forbids Infeodations of them. See 
Selden ſupra 136, 137. Alſo Mr. Selden fur- 
ther obſerves, that Tithes were not generally 
paid, without ſome {pecial (i. e. a Legal) 
Grant till about the Year 1 200. | 

And that no Canon or General Council 
commanded the Payment of them, or even 
ſuppoſcd them to be a Duty of common 
Right, till the Council of Lateran held Anno 
1215. During all which Time they were ne- 
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ver pretended to be due jure Divino. But 


the Eccleſiaſtical Power and Authority about 
this Time (i. e. Temp. Jobaunis, who had then 
aliened his Kingdom to the Pope) being grown 
to an exceſſive Height, the Canon Law began 
to thunder, and the Clergy trumped up their 
triumphant Doctrine of the Jure Divinoſbip of 
Tithes; and thereupon Parochial Tithes were 


firſt introduced here in England. See Selden, 


ut ſupra, p. 134, 144, 147, Ec. 

But notwithſtanding the Authority of for- 
mer Councils and Canons, the Payment of 
Tithes to the Parochial Clergy as a Duty, was 
not fully eſtabliſned till the General Council 


of Lyons, held under Pope Gregory the roth, 


25 


Anno 1274, wherein it is expreſly decreed Anno 1274. 


(a) ut nulli hominum deinceps liceat Decimds 


ſuas ad libitum ut antea ubi vellet afſignare : 


Sed matrici Eccleſia ſuas Decimas per ſolverint. 
Ibid. 147. From whence we may learn the 
Ground of that Aſſertion in our Law Books, 
That before the Council of Lateran (it ſhould 
be Lyons) a Man might give his Tithes to 
what Church he would. See Walſingham, 
Knighton and Higden, (6b) de hoc Anno. 


And that the Reader may have the clearer Idea 
of the Rights of Tithes,, &c. as they for- 
merly ftood and at preſent fland on the Foot 
of our Temporal Laws, we ſhall bere ſubjoin 
4 brief Summary, or Abſtratt of all ſuch Sta- 


K 


(a) Wat na Man for the future Pall be at Liberty ta 
aſſign his Tithes as he will, as before, auberewer he pleaſed, 
but Hall pay their Tithts to their Mather Church. 

(5) Of this Year, | 


{utes 
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tutes or Acts of Parliament which have Been 
enacted relating thereto, from the 13th Tear 
of Edw. 1. to the preſent Time, viz. 


Stat. 13 Ed. 1. (commonly called Ve. 
minſter 2d) Cap. 5. Sect. 4. That if on an In- © 
dicavit, &c. the Parſon (incumbent) be di- 
ſturbed of his Tithes, the Patron ſhall have ar 
a Writ to demand the Advowſon of Tithes; © 
and when that is tried (at Common Law) the th 
Plea or Sentence in the Spiritual Court ſhall th 
paſs as it is tried (or according to the Judg- P 
ment) of the King's Court. See Pulton's 2 
Stat. p. 2, 3. and plus p. 223.6. 4 

Stat. 34 Ed. 1. (De conjunflim Feoffatis) in 
For that Pleas in Courts Spiritual have here- th 
tofore had many Times unmeet Delays, for pi 
that Writs of Indicavit were often brought 7, 
before the Judges of ſuch Matters when they 
were begun; and thereupon our Chief Ju- Se 
ſtices could not proceed lawfully, nor in due } ag 
Manner award a Writ of Conſultation on ſuch F T 

an 
I] 


Manner of Praceſs ; It is agreed (not enacted) 
that ſuch Writ af Indicavit ſhall not be granted 
till the Matter be recorded in the Spiritual! 
it Court, and the Chancellor certified thereof. to 
Is See Keble's Stat. p. 71. 31 H. 6. 13. Regr. of 
35. F. N. B. 30. A. and 45. C. 28 
See the Dedi- Stat. © Ed. 2. ( Articuli Cleri) Cap. 1 & 2. K. 
cation of Pryn, In Caſes of Tithes, Oklations, Obventions and 3. 
Ak _— Meortuaries, (when 2 under thoſe 2 
; Tom. p. 17. Names) the King's Prohibition ſhall hold no 'p, 


that Articuli Place, although for the long with-holding the *' 
Cleri 41 H. 3. ame, they come to a pecuniary Eſtimation, 'F Ii 


vas never 4. k . : : fo | 

ſented to by the Parliament, and ibid. 19. That Circumſpecte agatis 

i; 10 Statute. F þ Ke 
an L 
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and Sentence for the ſame. But if a Clerk 
or Religious Man do ſell his Tithes in the 
Barn, &c. for Money, and for that be de- 
manded before a Spiritual Judge, a Prohibi- 
tion lies. For by the Sale they are made Tem- 
poral Chattels. See Pulton's Stat. 323. B. 
Stat. Idem, Cap. 2. Alſo if Debate does 
ariſe upon the Right of Tithes, having its 
Original of the Right of the Patronage, and 
the Quantity of the ſame Tithes does paſs 
the Fourth of the Goods of the Church, a 


Prohibition 2 Vide ib. And ſee 


2 Inſt. 619. F. N. B. 40 & 50. 

Stat. Idem, Cap. 5. Alſo if any Man erects 
in his Ground a new Mill, and the Parſon of 
the Place demands Tithes, a Prohibition is 
prayed to iſſue, but denied in the Anſwer. 
Vids ibid. & quære. See 2 Inſt. 621. 

Stat. 18 E. 3. Cap. 7. That no Writ of 
Sci. Fac. ſhall be granted out of Chancery 
againſt Prelates and Clerks, for Payment of 
Tithes, &c. ſaving the Right which the King 
and his Anceſtors uſed to have. See Keble 
110. F. N. B. 30. E. | 

Stat. 45 E.-3. Cap. 3. A Prohibition to go 
to the Spiritual Court, if the Tithes of Wood 
of twenty Years or upwards be ſued for there, 
as Tithes of Sylva Cædua. See Pulton 121. 
Keble 151. Reg. 44. F. N. B. 54. B. 50 E. 
3. 10. 11 H. 4. 8. 9 H. 6. 56. Fitz. Attach. 
fur Probib. x. Bro. Diſmes 14. 11 Co. 48. 
Plow. 470. Cro. El. 1, 477, 736. 2 Leon. 80. 

Stat. 1 R. 2. Cap. 13. That Eccleſiaſtical 
Judges ſhall not be vexed for retaining Suits 
for 'Tithes, Sc. in a Spiritual Court. See 
Keb. 154, 155. Stat. 13 E. 1. c. 22. 3 

tat, 
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Stat. ilem, Cap. 14. That on a Suit in the . 


Spiritual Court for Tithes taken away, a ge- 


neral Averment to the contrary ſnall not be 
taken, without ſhewing ſpecially how the 
ſame was a Lay Chattel. See Keb. 155. 

Stat. 2 H. 4. Cap. 4. That the Diſcharge 
of Tithes to the Ciſtertians, by the Pope's 
Bull, is void, and it is a Præmunire to put it 


in Execution. Keb. 192. 


Stat. 5 H. 4. Cap. 11. That Tithes ſhall ? 
be paid by Farmers of Aliens Lands, not- 
withſtanding the Seizure into the King's 
Hands, or any Prohibition. Keb. 202. 


Reg. 179. | 


Stat. 7 H. 4. Cap. 6. That he who purcha- 
ſes the Pope's Bull for a Diſcharge of Tithes, 
and thereby diſturbs the Enjoy ment of them 
by any Perſon, &c. ſhall incur a Premunire. 
Keb. 204. See Stat. 13 E. 2. 13 R. 2. and 


2 H. 4. | 


Stat. 27 H. 8. Cap. 8. Sef. 1. That Tenths 
or Tithes ſhall be deducted out of Firſt Fruits ; 


on Spiritual Promotions. Ke6. 456. 


Stat. idem, Sect. 2 and 3. That the Com- 
miſſioners for Firſt Fruits ſhall allow them. 
bid. And that the Incumbent ſhall (after 


Tenths allowed) pay them, c. 


Stat. 27 H. 8. Cap. 8. Sect. 4. That the 
Succeſſor ſhall pay the Firſt Fruits, if he may 
diſtrain Goods of the Predeceffor, elſe the 
Predeceſſor's Executor only liable. See the 


Stat. 5 Ann. c. 24. 


Stat. 27 H. 8. Cap. 20. Sep. 1. That in Suits | 
For Tithes, &c. two Juſtices Quorum unus, at 
the Requeſt of the Ordinary, to take an Obli- 


. gation 


ay — 


. 
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t in che zation or Recognizance to obey the Proceſs 


„ a ge- 


55. S. z. And the Parties ſued may 
ſcharge have an Appeal, Prohibition, or other legal 
Pope's Defence 
o put it Sec. 4. This to continue until a 
| Body of Eccleſiaſtical Laws be- appointed by 
es ſhall the King and thirty-two Commiſfioners. 
ls, not- . Cp. 21. Set. 1. And Payment in 
King's ¶ Tondon and Suburbs to continue until another 
. 202. [Law publiſhed.” 4.5 
| Stat. 31 H. S. Cap. I 3. Ser. 21. The King 
durcha- and es of Abbey Lands to hold them 
Tithes, diſcharged of Tithes, as the Abbots. did, Sc. 
f them ¶ See the Statute explained, 2 Co. 46. 3 — 
munire. and 13. Dyer 27), 342. Moor 2 19: 350, 
2. and 4 Ceo. Fl 206: Cro. Jac. 605. Gro. Car. ws 
422. 1 Leon. 231. 
Tenths Stat. 32 H. 8. Cap. 7. 4. 48 for the true 
Fruits ¶ Payment of Tithes and Offerings, 
&. 1. How Tithes ought to be 
Com- paid, and in what Manner to be recovered z 
them. alſo what has encouraged Perſons to detain 
(after their Tithes from Laymen, viz. that Suits x, 
for Tithes, Cc. by Laymen, were not fa- 
at the IF youred in Eccleſiaſtical Courts. 
IC MAY . Sec. z. That every Perſon ſhall 
iſe the ſet ont and pay. his Tithes according to the 
ce the ¶ Cuſtom of the Pariſh where they are due : 
And Perſons Lay or Eccleſiaſtical may ſue 
n Suits ¶ before the Ordinary for ſubſtracting them. 
nus, at See Cro. Eliz. 607. 
1 Obli- Sect. 3. On Appeal from the Or- 
gation Cinary, the Appellant to pay Coſts, and Ex- 


of Eccleſiaſtical Courts. 
Stat. idem, Set. 2. This not to extend to 


Suits. for Tithes, Cc. in London. 


commengement 
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commengement till paid, And fo in all Suits 
for Detention of Tithes. See Cro. Eliz. 173. 


Sect. 4. On Refuſal to pay Tithes, 
after Sentence, two Juſtices, (Quorum unus) 


ſhall on the Ordinary's Certificate commit | 
the Offender until a Recognizance be given | 
to perform the Sentence. (See Stat. 27 H. 8. 


cap. 20.) 


charged. See 2 Co. 44. 


Tithes otherwiſe than they ought before. 


Sc. See Co. 1 Inſt. 159. Dyer 83. 12 H. 4. 
20. 11 Co. 25. 


Stat. 32 H. 8. Cap. 7. Seft. 8. But Remedy | 
for Spiritual Tithes to be had only in the 
Spiritual Court. See the Stat. 2 E. 6. inf. 


and 2 Co. fo. 43. 


1 ** y 


— 


(a) Command that he render. 
(„ That be deforces him, 


$28. 5. But none ſhall be compel- 
led to pay Tithes, which by the (Temporal) *! 
Laws and Statutes of this Realm are diſ- 


Se. 6. Nor this Act not to bind 
London or the Suburbs, or oblige them to paß 


Sect. 7. That Recoveries may be 
had, and Conveyances made of Tithes, Ob- 
lations, and other Eccleſiaſtical Profits in the 
Temporal Courts; as of Lands, c. by Writs | 
of (a) Præcipe quod reddat, Aſſiſe of Novel 
Diſſeiſin, Mortdanceſtor, (þ) Quod ei Defor- | 
ceat, Writs of Dower, &c. And Judgments | 
given, and Fines levied in the King's Courts 
of Tithes, or other Eccleſiaſtical Profits, ſhall * 
be of like Force, as of Lands, Tenements, 
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Stat. 37 H. 8. wy 12. That an Otder of 
the Archbiſhop of Canterbury, for paying 
Tithes in London, enrolled in Chancery, to 
have the Force of an Act of Parliament. See 
this AR at large in the Chapter of Tithes 
paid in London, poſt. See alſo the Statutes 
37 H. 8. c.4. and 1 E. 6. c. 14. touching the 
Tithes of College and Chantry Lands, c. 
Stat. 2 & 3 E. 6. Cap. 13. Confirms the 
Statutes of 27 H. 8. cap. 20. and 32 H. 8. 
cap. 7. and provides, 
Sect. 1. That Predial Tithes be paid as they 
ariſe, as within Forty Years they have been Me. 
paid, or of Right due; and none to be taken 
away till divided or agreed for, on Forfeiture 
of treble the Value. | 
Se8.'2. The Parſon, &c. may ſee 12 Mod. 111, 
them ſet out, and ſevered from the nine Parts, 117. 
and he that willingly withdraws before, or Oomyn 22, 
hinders the Parſon, Fc. on Proof thereof be- - "DRY k. 
fore the Judge (Spiritual) to pay double the B. 174. 
Value beſides Coſts, Ic. 
| Se. 3. The Owner of Cattle go- 
ing in a Pariſh or Place uncertain, to pay 
where he dwells. 
Seft. 4. A faving of all Privileges 
and Preſcriptions to be diſcharged. 
Sect. 3. Barren, Waſte, or Heath 
Lands not diſcharged by Parliament, Cc. 
ſeven Years after Improvement to Arable or 
Meadow, ſhall pay. 
| Sect. 6. If Barren Land uſed to 
pay, the Improver during the ſeven Years 


to pay only what was uſed. 


Se. 7. Merchants, Handicrafts, 
and Faculties (that for forty Years have paid 
perſonal 
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perſonal Tithes) to pay the Tenth of their 


clear Gains, Charge, &c. deducted: Day La- 


bourers excepted. 

Stat. 2 & 3 E. 6. Cap. 13. Sen. 8. The 
Cuſtom of Payment of Tithes by Handi- 
crafts, to be uſed as in forty Years paſt. 

Se. 9. On Retufal to pay per- 
ſonal Tithes, the Ordinary to examine the 
Party, but not on a Corporal Oath. _ 

Sect. 10. Offerings, Sc. to be paid 
where the Party dwells at the four Days ac- 
cuſtomed, or at Eaſter. 

Seck. 11. This Act not to extend 


| to Sea-Coaft Towns, but they to pay Tithes 


Fiſh, as uſual. 

Seck. 12. The Inhabitants of Lon- 
don, Canterbury, &c. that uſed to pay Tiches 
by Houſes, are to do ſo ſtill. 

Set. 13. On fubſrafing Tithes, 
Offerings, Sc. Parſons, Cc. to fue in the 
Eccleſiaſtical Court only, and the Patty of- 
fending to be excommunicated, and after 
forty Days, Proceſs (of Excom. Cap.) may 


iſſue. 


$28. 14. Probibitions to be iſſued 
as uſual; but the Suggeſtion to be proved 1 in 
ſix Months, or a Conſultation to be awarded, 
and double Coſts. 

Seck. 15. This Act not to give Ju- 
riſdiction to the Eccleſiaſtical Courts, contrary 
Weſtminſter 2. c. 3. Nor (a) Articuli cleri, Sylva 
cædua, the Treatiſe (b) De Regia 8 or 


— —— * — 


(@) The Articles of the Clirg y. Wood proper to be cut. 
(5) Of the Royal Authority, 


1 E. z. 
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heir 1 E. 3. cap. 10 or 11. or where the King's 
La- Courts have Juriſdiction. 

ory Se. 16. No Tithe of Marriage 
The Goods to be exacted in Wales, or the Marches. 
di- See Chap. 4. 

Stat. 2 & 3 Ed. 6. Cap. 20. Sect. 3. A Par- 
der- ſon, Gc. ſhall only be deprived of one Be- 
the nefice on Certificate of Non-payment of his 

Tenth to the King. 


aid Se. 4. And no Incumbent is 

ac- thereby diſabled from taking a new Bene- 
n | 

end See allo the Statutes 7 E. 6. Cap. 4. 

hes Sent. 2. 1 Eliz. Cap. 4. Set. 22. to Set. 

| 40. touching Tenths to the King, &c. But 

on- ſee now the Statute of Queen Anne's Boun- 2 An. c. 11; 

ches ty, Se . 


Stat. 13 El. Cap. 10. Againſt fraudulent 
hes, Deeds and Aſſurances made by Spiritual Per- 
the ſons, of their Lands, Tithes, Sc. to defeat 
of- their Succeſſors of Remedy for Dilapida- 
fter tions, Cc. 
nay Stat. 18 El. Cap. 11. For explaining the 

Statutes againſt Dilapidations, &c. 


ued $28. 7. That Tithes may be de- Quere Deg. 
in tained by an Inhabitant, after Sentence given, 223. 4. 
ed, on a Leaſe void by Non- reſidence. Stat. 17 Car. 


2. C. 3. 


Stat. 22 & 23 Car. 2. Cap. 15. For ſettling 
Ju- Tithes in London, in the Pariſhes burnt and 
rary rebuilt there. 23 Car. 2. c. 11. 4 An. 
lva c. 27. ö 
or See 11 & 12 W. 3. Cap. 16. made per- 
petual by x Geo. St. 2. Cap. 26. Sed. 2. 
927 towards the End of Chap. 2. 


D Stat. 
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2 Hawk. P. Stat. 7 & 8 W. El Cap. 6. For the more | 


C. 289. c. 25. Eaſy and effectual Recovery of ſmall Tithes, 


Str . 6 . 0 . + Go . 
8 x. made perpetual by Stat. 3 Ann. c. 18 


B. 144. See 27 Geo. 2. c. 20. 


Stat. 7 & 8 W. 3. Cap. 34. For obliging | 


Quakers to pay Tithes, &c. 


Stat. 1 Geo. 1. Stat. 2. Cap. 6. For ex- | 
plaining and enforcing the ſaid Act, in Rela- | 
tion to the Payment of Tithes and Church | 


Rates. 
Stat. 31 Geo. 2. Cap. 12. For aſcertain- 


© ing the Tithe of Madder in that Part of 


© Great Britain called England. 


See hereafter Chap. 7. The ſeveral Statutes | 
for diſſolving Abbies, Monaſteries, Hoſpi- 


tals, Colleges, Chanteries, &, 


CHAP, 


=> 


N 18 * . 9 r lh 5 


A P. 


CH AP. I. 


Of Predial Tithes, their Mature, 
Kinds, and Incidents in parti- 
cular , for what Things due of 
common Right, &c. and in what 
Caſes not due by Cuſtom or Pre- 
ſeription, and the Reaſons there- 
J; and this with Reſpect to the 
Tithes of Corn, Grain, Hay, 
Graſs, Wood, Trees, Fruits, 
Herbs, Seed, Honey, Wax, &c. 
And the ſeveral Statutes for 
aſcertaining the Tithes of Hemp 
and Flax, &c. and when to be 
efteemed Great, and when Small 
Tithes. | 


Hs in the foregoing Chapter treated Predial Tikes, 


of Tithes in general, and therein given 
a Definition or Deſcription of their ſeveral 
Kinds, viz. Predial, Perfonal, and Mixed, 
and for what Things they are uſually paid or 
not paid, reſpectively z we ſhall now pro- 


ceed to diſcourſe of each of theſe more par- 


ticularly, and in this ſecond Chapter ſhew 
the Nature, Kinds, and Incidents of Predial 
Tithes; for what Things, and in what Caſes 
| D 2 they 


+ 
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they are due or payable, and in what Caſes 
they are not payable, and the Reaſons thereof. 

Their Nature. And firſt, as before is obſerved, Predial 
Tithes are ſuch as ariſe merely from the year- 
ly Fruit or Produce of the Earth, Land, o 
Ground only. For a Piece of Land or Groun 
being called in Latin, Prædium, whether it 
be Arable, Meadow, or Paſture, the Fruit 
ar Produce thereof is called Predial, and con- 
ſequently the Tithe payable for ſuch annual 
Produce, is called a Predial Tithe. 

Kindl. Theſe Predial Tithes are divided into two 
Kinds, viz. 1. Majores Decimæ, or Great 
Tiches, which are commonly called Parſonage 


Tithes, for that they are properly due and | 
moſt uſually paid to the ' Parſon, (who is 


ſometimes the Lay Patron) or Rector of the 


Church. 2. Minores vel minute Decime, or | 


ſmall Tithes; and theſe are uſually called Vi- 


carage Tithes, as being properly due and , 


payable to the Vicar or Curate, though ſome- 
times (as in a Vicarage endowed) he has Part 
Predial great of the great Titheg allo. | 
Tabs, The Predial great Tithes are chiefly of 


Small Tithes. Corn or Grain ſown in Fields open or in- 


Cern. © Cloſed, as Wheat, Barley, Rye, Oats, Ec. 
* Bunb. Rep. And ſo, I conceive, are * Beans, Peaſe, Tares, 
ry Rep. + Fetches, and the like, when ſown in ſuch 
0 Fields, 5 (contra, if ſown or ſet only in Gar- 


F Bunb. Rep. dens, or in ſmall Quantities ; for then they 


19. are properly minute Decimæ, or ſmall Tithes.) 
2 He, Alſo the Tithe of Graſs and Hay is a great 
ed. Tithe (and fo to me ſeems the Agiſtment or 


Feeding of Cattle) as ariſing annually ex 
predio; and ſo is eſteemed the Tithe of Un- 
derwood, and likewiſe the Toppings and 


: "'Loppings| 


ithes.) 


great 
ent or 
ly ex 
Un- 


and 


ppingz | 
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Loppings of Trees, if Hlva Cædua, i. e. under 
twenty Years Growth. And the like of Maſts 
and Acorns; if a great Part of the Pariſh be 
of Woods and Trees, bearing ſuch Maſt or 


Acorns (contra if growing only in Hedges or Acorns. 


ſparſim in ſmall Numbers.) See 2 Rol. Abr. 
335» Sent. 5 & 8. ">. d 


And the like may be ſaid of Apples or 4pple, 


t Pears. 


Pears, and ſome other Fruits. For if 
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Part of the Lands in the Pariſh be planted Banb. 57. 


with Trees bearing ſuch Fruits, whereof 


Cyder, Perry, or other ＋ are made, 


as in Herefordſpire, Ec. or the Fruit ſold, as 
Pippins in Kent, &c. the large Quantities 
of ſuch Fruit will, as I apprehend, bring it 
within the Denomination and Nature of ma- 


jores Decime, or great Tithes. And the like 


of Flax, Hemp, Ce. according to the Opi- 
nion of Holt ch. Juſt. which to me ſeems the 
better, though Dolben and Eyre contra, in the 
Caſe. of Wharton and Lifle. Paſcb. & Trin. 
5 V. & M. See Cumb. 201, 209, 


D 3 Smith 
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Smith againſt Huggins. 


T HE ET in this Cu ſeem 
be, 


Sutin l. 1. Whether the Endowment of this Vi. 
count of Tithe, carage is of all the ſmall Tithes ? 

2. If it be, whether the Rector having 

* hitherto received the Tithe of Hops, "3 


the Vicar can now recover it? g 
g. Whether Hops in this Caſe hall be BY © 
* eſteemed ſmall Tithes ? 2 

ti 


As to the firſt Queſtion, all Tithes de Jure © pl 
* communi (of common Right) belong to the 6 e3 
* Rector, therefore the Vicar can claim only © ta 


1 
1. By Indowment. 2 — 
© 2. By Preſcription. 1 « fo 


© But as moſt Endowments are antient, and ; 
cannot be produced, if the Vicar proves a i H 
* conſtant Uſage, and Payment of all ſmall l 0 
© Tithes, the Courts admit it to be Evidence be 
© of an Endowment, and I think the ſame 
Evidence proves a Preſcription; ſo that the 
« Plaintiff probably cannot expect much Ad- 
© vantage from the firſt Queſtion if there : 16 
* ſhould be Proof of the Payment of all Y , ©2 
© ſmall Tithes; but that cannot be, for the G pl 
« Plaintiff excepts by his Bill the Tithe of F . ch 
Apples and other ſmall Tithes, ſo that the on 
* Endowment was never general of all ſmall . g.: 
© Tithes. : ſai 
© The ſecond Queſtion is conſiderable, viz. WM - *< 
© Whether the Vicar, who has never yet re- 
« ceived 
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© ceived any Tithe of Hops, can now recover 
it from the Impropriator without ſhewing 
* an Endowment of all ſmall Tithes? 

As the Tithe of Hops in different Pa- 
© riſhes is ſometimes taken by the Impro- 
© priator, ſometimes by the Vicar, as by 
many Suits in the Exchequer will appear, 
« particularly by the Decree in Bliſs and 
© Chandler, 8 Vin. Abr. 585. pl. 3. in Notes; 
* Bunb. Rep. 20. in Notes, pronounced about 
© the Year 1720. in Favour of the Plaintiff, 
© who was the Impropriate Rector of Maid- 
© tone in Kent, where there is a great Planta- 
© tion of Hops; it ſeems incumbent on the 
* preſent Plaintiff to ſhew bis Endowment 


© extends to this ſort of Tithe; for it is cer- 


© tain the Rector could not intitle himſelf to 
the Tithe of Hops by Preſcription, becauſe 
* Hops were not brought into England be- 
© fore the Reign of Queen Elizabeth. 

* As to the laſt Queſtion in reſpe& to 
Hops being minute vel majores Decimæ 
© (\mall or great Tithes) it may be ſaid to 
© be a vexata Quæſtio (a litigated Queſtion); 
* for the Judges have differed extremely in 
their Opinions. 

© In the Caſe of Wharton and Liſle, 4 Mod. 
© 183. Lord Chief Juſtice Holt held Hops 
* to be Majores Decime (or great Tithes) if 
© planted in Fields; and though in that Caſe 
the other Judges held, that Flax was in its 
* own Nature ſmall Tithe, yet if the greateſt 
Part of the Pariſh was ſown with it, the 
* ſaid they might alter their Opinion. Comb. 


209. 


D 4 : In 
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© In the Caſe of Uvidall and Tindal, Hut- 
ton 78. Portman's Caſe was vouched, 
where it was adjudged that Hops in Kent 
were great Tithes. 

In Crouch and Riſden, 1 Sid. 443. Hops 
are ſaid to be ſmall Tithe, but that was 
not the Queſtion before the Court. 
Mr. Dean Watſon, in his Compleat In- 
cumbent, though no Favourer of the Im- 
propriator, acknowledges, that it is ſaid 
that it all the Profit of a Pariſh ſhould 
conſiſt of Things which in their own 
Nature are minute Tithes, - they thereb 

would become great Tithes; for whic 

Reaſon Hops in Kent he ſays were adjudged 
great Tithes, but Hops in Orchards and 
Gardens remain minute Tithes; and this is 
agrecable to Portman's Caſe cited in Hutton 
78. but then he adds a Queſtion, if Hemp, 
Flax, Sc. are not in their Nature to be 


. accounted {mall Tithes? for what we call 


ſmall Tithes, ſays he, ſeems to me to be 
in reſpect to the Thing itſelf, and not from 
the ſmall Quantity of Land ſowed there- 
with, whereby the Tithes thereof are but 
of ſmall or little Value; though he takes 
Notice immediately after that the' Lord 
Chief Juſtice Holt held, that Flax ſowed 
in a Common Field was great Tithe. Wat. 
Cler. Law 402. Co 

* At Common Law all Tithes belonged to 
the Rector, for the Name of a Vicar was 
not known till the Reign of Hen. 3. 4 Med. 
184. Till which Time Rectors found Cu- 
rates, and maintained them by certain Sti- 
pends or Wages; but after the — 

: ＋ 


KR „ „ „ 


. 0a HOT Ro 


0 ane 


* 


or „0 
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© of Pope Urban the 8th, ReQors inſtead of 
© the former Wages or Maintenance aſſigned 
to their Curates, who then began to be 
called Vicars, a certain Portion of the 
Tithes; and becauſe it could not be ſup- 
© poſed that the Rector would aſſign the 
great or valuable Part of his Rectory to a 
Servant only for doing the Drudgery of 
* the Altar, the Portion aſſigned was called 


© ſmall Tithes, and thus the Endowments of 


* Vicarages began; and as the Endowment 
© is now the ſole Ground of a Vicar's Title 
© to Tithes, the Queſtion what is, or is not 
to be efteemed great or ſmall Tithe, is ro 
be determined by the Nature and Reaſon 


of the Endowments, and not by conſider- 


ing whether the Thing to be tithed has one 


© Leaf or two, a long Stalk or a ſhort one, 
or whether it be called Herb, Graſs or Grain. 
.* Thoſe who have grounded their Opinions 
© upon the later Diſtinctions, have been 


* Judges of mean Parts, who knew not how 


to diſtinguiſh Words from Things; but 
my Lord Chief Juſtice Holt regarded the 
principal or original Intention of Endow- 
;* ments, and from thence derived the Reaſon 
of his Judgment, and not from the Shape of 


the Land, or the Colour of what it pro- 


* duced; he knew it was originally intended 


* by the Grant, that the Vicar was to have 
only ſmall Tithe, that is a ſmall Portion of 


the Tithe for his Labour, and not the Tithe 


of what occupied the principal Part of the 
Pariſh, whereby the Benefit of the Rectory 
would be transferred to the Vicar, or 

© whereby 
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© whereby the Income of the Maſter might 
© be leſs than that of his Curate or Servant, 
© and therefore pronounced his Judgment to 
© be, that when Hemp, Flax, Hops, Sc. 
< were planted in large Fields, they were to | 
be eſteemed great Tithes, though in Or- 
* chards or Gardens they might be taken for 
© ſmall Tithes. This is a Judgment founded 
* on the only Ground reconcileable to any 
* ſenſible Idea; for the ſaying this or that is 
* ſmall Tithe in its own Nature is incapable 
* of a Meaning. 

It is certain therefore that the Pro- 

portion and Value, and not the Corpo- 
real Nature or external Form of the "Gal 
<. ſowed, determines it to be great or ſmall 
£ Tithe. 

© If a Thing could be ſmall Tithe in its 
© Nature, when its Nature was once deter- 
* mined, it would never after be great Tithe; 
for it is abſurd to ſuppoſe that the ſame 
Thing can have two Natures. 

* But the conſtant Practice of paying 
* Tithes for the ſame Thing ſometimes to 

© the ReQor, and-ſometimes to the Vicar, is 
© a ſufficient Confutation of fo nonſenſical a 
* Poſition; for Peas and Beans when fown in 
* a Garden yield ſmall Tithes, but when in 
large Fields they yield great Tithes; ſo 
* Hay in many Pariſhes where there is much 
© Corn and little Graſs, is taken as ſmall 
* Tithe, but where the principal Part of the 
* Pariſh is Graſs Ground, there is no In- 
e ſtance where the Tithe of Hay is not taken 
by the Rector. MS. Rep. 

An 
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And the like Reaſon holds in the Caſe of Potatoes, Jur- 
Roots, Seeds, Herbs, Cc. as Turneps (a) , Parfaips, 
in many Pariſhes of Norfolk, Fc. Potatoes, AM _ _ 
Parſnips, &c. in Middleſex, Kent, Surry, 8c. Flas, — 
or the like; Saffron and Woad in Eſſex, &c. ney, &c. 
And of Hops, (35) Hemp, Flax, Honey, () Bunb. 
Wax, Sc. in divers Counties. Where they NP: 19, 314- 

( b ) Bunb. 20. 
are generally ſown, planted, or made, they 
muſt in Reafon be denominated great Tithes; 
whereas if they are only produced in ſmall 
Quantities, they cannot be eſteemed other 
than minute or ſmall Tithes, See and note 
the Caſe of Clover and its Seed, Skin. 341. 

Now for the better illuſtrating of the be- 
fore-mentioned Particulars ; let us examine 
what our Law Books have ſaid of each of 
them reſpectively; and firſt,” Es 

The Tithe of Corn and other Grain is ſaid 7irbe of Corn 
to be due of Common Right, 1. z. by Force 4e % Cem. 
of the Common Law, and ought according- ** "_ 
ly to be duly ſet forth and paid. See 1 Roll. 

Ar. 644. Ney 1. Roll. Rep. 172. 1 Sid. 283. 
But Cuſtom fometimes admits the contrary. 
Vide infra. | e 

Alfo of Common Right, i. e. where the 4rd to be /e 
Cuſtom is not otherwiſe, the Owner of the, &c. 
Corn ought to cut down and' prepare the 
ſame, . e. divide it from the nine Parts, 
bind it into Sbeaves, put it into Shocks, 

Cocks, or . Sc. See 1 Roll. Abr. Ce. 
ſupta. See Freem: 335. 

And if the Owner refuſe to do it, the Sur gr nr 
Parſon may fue him for it in the Spiritual dving ir, and 
Court; but then the Suit ought to be Special leu. 
for not ſetting them forth into Cocks, or as 
the Claim is, and not generally, for not ſet- 
; | ting 
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ting them forth. See Latch 125. Layton's 
Cale. | | 
the But having, made the Corn into Sheaves; 
4 . r „he is not bound to ſet it up in Shocks, or 
J, is, tocut Caſt it into (larger) Heaps, unleſs the Cuſtom 
drwn the Graf of the Place oblige him thereunto; but ha- 
and divide it ving either bound it into Sheaves, or made 
"As —_ it into Cocks, he may ſet forth the Tithes 
+ a + thereof accordingly ; and thereby they be- 
make it into come Lay Chattels, (See Smith's Caſe in Goldſ- 
Hay. bora.) : After which he may heap his own 
2 Wms. Rep. Sheaves, or do with them as he pleaſeth. 
5 Mod. 117. And the Tithes being ſo ſet forth, the Owner 
of the Corn is not bound to watch or look af- 
ter them till the Parſon carries them away, 
The Parſon to See Ney 31. 1 Roll. Abr. 644. For it ſeems 


All that the 


cate them. the Parſon is at his Peril to take Notice of 
— Poll. the Tithes being ſo ſet. out; and if he does 
not come to take them away in due Time, 
an Action will lie againſt. him as againſt a 
Treſpaſſer, by the Owner of the Ground. 

Vide Gedgl. c. 32. F. 23. | 
Catom to But the Manner or Form of ſetting out 
_ or Payment of Tithes, is for the moſt part 
governed by the Cuſtom of the Place; and 
therefore if by Cuſtom the tenth Part of the 
Corn, Graſs, Sc. hath been meaſured forth 
as it ſtands or is growing on the Land, (as it 
is in ſome Parts of Lincolnſhire, &c.) this 
Cuſtom is goad, and the Parſon, muſt be 
Corn, e Contented' to cut the Corn, or mow the Graſs 


»t ſet forth. of his Tithe Part. See Degg's Parſon, Lib. 2: 
Cap. 2. Watſon 540. 
So if the Cuſtom of the Place be that the 


Tenth Rides. | | 
Parſon is to have for his Tithe of Corn, the 


by Cuſtom. 


Rep. 36 tench Land or Ridge of Cora, beginning at 


uch 
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fuch Land or Ridge as is next to the Church, 
this Cuſtom is good. And if in ſuch Caſe 
the Pariſhioner, to defraud the Parſon, docs 
not manure ſuch tenth Land or Ridge as ſuf- 
ficiently as the reſt, the Parſon may have an 
Action at Common Law for the Fraud and 
Covin. See Moor 913. Stebbs and Goodlocks. 
But in that Caſt 
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e it is ſaid, that Vray Ch, To be reaped, 


Juſt. was of a different Opinion, and held &. & 466 


that ſuch a Cuſtom was againſt common * . 


Reaſon 3; but he agreed, if the Cuſtom be 
good, the Parfon may well have his Action 
on the Caſe, for the fraudulent Manuring or 
Sowing of the Lands, Sc. See 2 Leon. 70. 
And yet to me it ſeems ſuch a Cuſtom or 


Preſcription may have a reaſonable Founda- 4 7:a/onable 


tion on this Suppoſal, that the Field where Ce. 


thoſe Lands or Ridges lay, was originally a 
common waſte Field belonging to the Town- 
ſhip, and that, on an Agreement of the Pa- 
riſhioners to turn it into Arable, they con- 
fented to allot the tenth Land or Ridge by 
them ſown, to the Parſon; but he to reap 
I": N 


Alſo a Cuſtom or Prefcription may be Preſcriptions. 


within -a Pariſh, that by Reaſon they have 
not ſufficient Meadow for Milch Kine and 
Draught Cattle, they have uſed to cut ſome 
of their Tares green, and give them to the 
faid Cattle, and tq be diſcharged of ſetting 
out or paying Tithes of the faid Tares. This 
is a good Cuſtom and Conſideration; for that 
the Parſon hath an Advantage thereby as well 


againſ} pay- 
z ng Tithes. 


as the Pariſhioner, viz. in the Tithe Milk, 747% ed for 


and manuring of the other Corn Lands. 
Leon. 27. Perry v. Somes, 
REES And 


? feeding Milch 
2C able, cont. 
for Hogs, 
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And in that Caſe Wray Ch. Juſt. ſaid, the 
Matter or Cauſe is the want of Meadow and 
Paſture ; and that the Surmiſe is as if it had 
been ſaid, that for want of Meadow and Pa- 
ſture, they had uſed to eat their Meadows 
(Quære if not Arable Lands) with their Plough 
Cattle, and for ſo much as they did eat, to 
pay no Tithes, which he allowed to be good. 
Ibid. S. C. 3 Cre. 139. 
Grain ſwn So if a Man according to the Cuſtom of 
- 1 the Country doth ſow his Land (with Oats, 
3 Barley, Sc.) to feed his Horſes for Tillage, 
and the Uſe hath been to ſuffer ſuch Horſes 
to feed on the Land, without mowing of the 
Grain: And ſo as J apprehend (where it is 
to feed them off from the Land after ſuch 
Grain is mowed or reaped); in this Caſe, the 
Parſon ſhall not have any Tithes thereof, be- 
cauſe it is no more than Paſture for his 
Horſes. Soames's Caſe cited, 1 Roll. Ar. 
646. 
Quzre f But ſome are of Opinion, that without 
on — ſuch Cuſtom as aforeſaid, green Tares cut to 
Cattle feed labouring Cattle, ſhall pay Tithes; and 
See Freem. 72. that ſo ſhall Corn ſown on Head-Lands and 
employed ta the fame Uſe : For that, when 
one libelled for the Tithes of green Tares 
cut, and Corn ſown on Head-Lands, fed 
with labouring Horſes, a Prohibition was 
Serben. granted, not upon the general Suggeſtion, 
but upon the Cuſtom of the Pariſh ſpecially 
alledged, that no Tithes were due by Cuſtom 
there in thoſe Caſes. See Watſon 539. But 
this ſeems only his Opinion, and contrary to 
Reaſon, 


And 
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And Note, in theſe very Caſes it is ſaid Probiditien, 

that in a Prohibition it is not needful to pre- 
{cribe to be diſcharged of Tithes for the — 
ing of ſuch Horſes: For that they are diſ- 
charged by the Common Law. See 1 For. 
337. 1 Cro. 139, 393- and 1 Roll. Abr. 650. 
Mead and Thirland; which ſhews they are 
diſcharged without ſuch Cuſtom z and conſe- 
quently that the Cuſtom need not be alledged 
to ſupport a Prohibition in thoſe Caſes. See 
Litt. 13. Lane 16. 

And of this Opinion was Montague and 
Dodridge in the Cale of Kneebon and Woodreſt, 

Hill. 15 Jac. 1. B. R. and though Houghton Modus, 
thought the contrary, for that their Labour 

in ſuch Caſes was in manner of a Modus for 

their Tithes; yet Clinch and Clark ſaid, that 

of later Times they have not uſed to pre- 

ſcribe or alledge ſuch a Cuſtom z but that 
otherwiſe it was anciently, (i. e. when the 

Canon Law exerted its Power.) See 1 Roll, 

Abr. 646, 647. | 

In like Manner, if a Man gather green Grun Peaſe 
Peaſe or Beans to eat in his Houſe, no Tithes eaten. 
ſhall be paid of them, and that by the Law 
of the Land ; but otherwiſe it is, if he .ga- 
ther them to ſell, or to feed his Hogs, Sc. Cont. m2 fred 
(a) per Cur. 1 Roll. Abr. 647. And in Evi- Has, &c. 
dence to a Jury it was ſaid by Windbam, that 
of Hay mown to feed Deer, no Tithes are Ny # feed 

id; But by GH and Finch, they are due Deer. 
of common Right, and ſhall be paid, unleſs 


2) By the Court. 
(a By 2 
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Not of the 
Corn and 
Sheep, &c. 


fed too. 


Willow Fa- 
gots. See 
2 Ld. Raym. 


835 · 


Barnard. K. 


B. 71. 


Stat. 2 E. 6. 
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there be a Cuſtom 'to the contrary. See 
2 Keble 22. 

Alſo the Parſon ſhall not have Tithe both 
of Corn, and of Sheep taken in (a) pro melio- 
ratione agriculture infra Terras arabiles, as 
amongſt other Points was reſolved in an ano- 
nymous Caſe, Trin. 28 Car. 2. C. B. which 
is thus reported in 1 Mod. 216. 

A Vicar libelled in the Spiritual Court for 
the Tithe of young Cattle, and ſurmiſed that 
the Defendant was ſeiſed of Lands in M. of 
which Pariſh he was Vicar, and that the De- 


fendant had Common in a great Waſte, called 


Sedgemore, as belonging to his ſaid Lands in 
M. and put his Cattle into the ſaid Common; 
and the Defendant prayed a Prohibition, for 
that the Lands where the Cattle went were 
not within the Pariſh of M. 

The ſame Plaintiff libelled againſt the ſame 
Defendant for Tithes of Willow-Fagots, and 
the Defendant, for a Prohibition ſuggeſted the 
Payment of 24. a Year to the Rector for the 
Tithes of Willow. | I 

The ſame Plaintiff alſo libelled for the 
Tithes of Sheep, and the Defendant to have 
a Prohibition thereto, ſuggeſted that he took 
them in to feed after the Corn was reaped, 
(b) pro melioratione agriculture infra Terras 
arabiles, & non aliter. 

As to the firſt of thoſe Libels, no Prohi- 


Cattle fed er. bition was granted, becauſe of that Clauſe in 
traparocbial. 2 69 3 E. 6. c. 13. feet. 3 which enacts, 


no otherwiſe, 


Ca) For bettering the Cultivatiqn of Arably Lands. 
(] For bettering the Agriculture of Arable Landi, and 


That 


Tha 
Com: 
know 


be left 
and 2 
336. 

Cuſto! 
. All 
Part « 
Tenth 
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That Tithes of Cattle feeding in a Waſte or 
Common, where the Pariſh is not certainly 
known, ſhall be paid to the Parſon, &c. where 
the Owner of the Cattle Ives. 

As to the ſecond, the Court held that a Modus 1 be 
Modus to the Rector is a good Diſcharge Rd ñ Dir 
againſt the Vicar (for the ſaid Tithe of Wil- 8 
low.) : 

And for the third, they held that the Par- Nor due for 
ſon ought not to have Tithe of Corn, and Cern and Sheep 
for the feeding of Sheep on the Land too. 

For by ſuch feeding the Ground is made 
more profitable, and produces more (Corn, 
Sc.) See 1 Med. 216. 

When the Tithes of any Sort of Corn or The Tenth due 
Grain are to be ſet forth, the whole Tenth 9 <o-mmon | 
thereof of common Right is to be appointed © 
for the Parſon; and therefore if a Preſcrip- 
tion be to pay certain Sheaves of Corn for all 
Tithes of Corn, this is no good Preſcription 
for the Pariſhioner ought to make the whole 
into Sheaves, &c. and therefore one Part of 
his Duty in Kind cannot be in Satisfaction of 
the Reſidue. 1 Roll. Rep. 173. 

But where Tithes are not due of common Bur mar Le 
Right, but by particular Cuſtom, there a % Cuban. 
Cuſtom to pay a leſs Share than a Tenth, 
without other Conſideration (as for Tithe 
Fiſh, Sc.) may be good: Yet this ſeems to 
be left as a Quere. 1 Cid. 278. 1 Lev. 159. 
and 2 Keb. 2. But fee 2 Salk. 655. 4 Mod. 

236. Cumb. 403. and Skin. 560. that ſuch a 

Cuſtom is good, | 

Alſo where one did preſcribe to pay in one pa. of one 

Part of his Land, the third Part of the Ching paid fn 

Tenth of Corn, and in another Part the 7% wu%cle of 
F. Moicty““ 
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Moiety of the Tenth thereof, for all Manner 
of Tithes, the Court inclined that this was a 
good Preſcription. See Root's Caſe, Goldſb. 7. 
No Tithe of And if the Cuſtom be, that the odd Sheaves 
Surplus Sheafi. or Shocks under the Number of ten ſhall not 
be tithed, by reaſon that they ſet the Tithes 
up in Heaps or Shocks, which of common 
Right the Owner of the Corn is not bound 
to do (the Owner being only bound to divide 
the ſaid Sheaves or Shocks, and to ſet forth 
the Tenth thereof) ſuch a Cuſtom upon ſuch 
| Conſideration is good. Latch 226. 
— of Ra- The tenth Sheaf or Shock being ſet forth 
"# 41 Quere for Tithe, as aforeſaid; if the Owner of the 
See 12 Mod, Corn ſhall, after the Sheaves or Shocks are 
235. carried away, rake over the Land on which 
the Corn grew, by the Cuſtom of this Realm 
no Tithes are due, or ſhall be paid, for ſuch 
Rakings; as is cited to have been adjudged, 
Moor 278. and 1 Anderſon 199. Berd and 
Adams's Caſe. 
Agudged And yet in that very Caſe of Berd and 
— Adams the contrary was adjudged, viz. that 
Tithes ſhall be paid of Rakings, becauſe the 
tenth Sheaf or Shock of Corn is a Satisfaction 
for no more than the Grain of which it is the 
Tithe, and can be no Satisfaction for the 
Rakings; and this ſeems alſo to be ſo agreed 
and adjudged in 3 Cre. 363. Jeſſep and 
Paines's Cale. 
And Preſcrip- So it is ſaid to have been adjudged in Sir 
5 25 i Charles Morriſon's Caſe, that if one preſcribed 
ord, de. to pay the tenth Part of Corn in the Sheaf 
for the Tithes of all that is in the Sheaves, 
and of all which is raked, it is a void Pre- 
ſcription, becauſe the Owners of the Corn 
are 


Aver 
UVolun 
ought 
fenda 
the R 
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are to pay the Tithes of both; alſo the Pre- 
ſcription is unreaſonable, for then the Owner 
might put the leſſer Part into Sheaves, and 
leave the greater Part to be raked. See Gri/- 
man's Caſe, 3 Cro. 446. 

But to reconcile. this Difference we muſt Di/rence re: 
obſerve, that if the Cuſtom be laid to put ce. 
the Corn into Sheaves or Cocks, and to pay 
the tenth Sheaf or Cock in Satisfaction of the 
Tithes of the Corn, and of the Rakings (a) 
minus voluntarie diſperſed, this is good. 3 Minus volun4 
Cro. 702. Ney 15. And the Books generally tae. 
ſay, that if the Corn reaped be not covi- 
nouſly ſcattered, or left wc te with Intent 
to deceive the Parſon, then no Tithes are to 
be paid of the Rakings; but if fraudulently Foul Rakirge; 
ſcattered or left, and ſo raked, then the Tithe 
of all the Rakings is to be paid. See 1 Rell. 

Abr. 645. Moor 910. 1 Roll. Rep. 379. 3 
Cro. 475, 690, & 702. 3 Bulſt. 243. 3 
Keb. 251, 284. See Freem. 334. 

And note; If a Prohibition be granted To be fewn 
upon a Suggeſtion that a Perſon is ſued for & che Parben. 
Rakings in the Spiritual Court, without any 
Averment that the Rakings were (a) minus 
voluntarie diſperſed, it is good; for that it 
ought to be ſhewed on the Part of the De- 
fendant, in order to have a Conſultation, that 
the Rakings were foul Rakings, and of con- 
ſiderable Value, 1 Roll. Rep. 379. Pitt and 
Harris, and 3 Cro. 702. Green and Hun. 

Yet in the Cafe of Pitt and Harris, as it Suege/fiens 
is abridged in 1 Rell. Abr. 645. it is faid to 0 g. 


em 


$1 


- 
_ pwn. or ron 


(4) Involuntaril;. 
E 2 be 
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When to be 
proved. 


No Tithes off As no Tithes are to be 


Stuböle, 
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be adjudged, that upon a Prohibition the 
Suggeſtion ought to be, that the Rakings 
were (a) minus voluntarie ſparſe, otherwiſe 
it 15 not good ; and that it is not ſufficient to 
ſay, they () lapſe & diffpate in Collectione. 
See 3 Keb. 251, 284. (Peters and Prideaux) 
before recited. 

Neither is it a good Suggeſtion, that in 
Conſideration that the Pariſhioner having 
Barley, the greater Part of which he cut 
down and bound into Sheafs, and put into 
Cocks, whereof the Parſon hath the tenth 
Cock; that he uſed to leave a ſmall Parcel 
of the Barley ſtanding to the Intent to cut 
it down afterwards to make Bands for the 
Rakings involuntarily ſcattered, and to be 
diſcharged of the Tithes of this ſmall Parcel 
of Barley when cut down. Per Cur. 1 Roll. 
Ar. 650. Saunders and Paramour. 

And note, a Suggeſtion in caſe of Tithes 
muſt be proved within ſix Kalendar Months 
of the Teſte of the Prohibition. 2 Salk. 354. 
See the Stat. 2 & 3 E. 6. 
paid of the Ra- 
kings of Corn duly tithed, ſo neither of the 
Stubble left on the Ground in the reaping 
thereof, though the ſame be cut for Thatch 
or other Uſes; and Tanfield ſaid it was fo 


adjudged in one Edolph's Caſe. See Zel- 
verton 86. 1 Roll. Ar. 640. F. N. B. 
63. J. 


— 


(a) Involuntarily ſeattered. 
(6) Fell and were diſſipated in the gathering. 


Neither 


ther 
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Neither is the Owner of the Corn, having 9 Her. Crop, 


ſet forth and paid the Tithes thereof, to pay & * 


See Bunb, , 


any Tithe of the After-Crop, or Grotten, or Rep. 10. 
Graſs of the ſame Lands. See 2 Brownl. 30. Ld. Raym. 
2 Inſt. 552. Nor for any Agiſtment or Feed- 243- 
ings in ſuch Lands. See 1 Roll. Ar. 642. 

Yet I conceive, if Corn do ſhed in the Quzre 7 
Fields, being beaten out by the Winds, or SH 
loſt upon the Ground, for that it was not C. 
ſeaſonably cut, and this Corn do grow and 
become a Crop in the following Year, (which 
ſometimes happens, and is called Self-ſorer 
Corn,) that Tithes ſhall be paid thereof, as 
Tithes of the Land for the following Year. 

For this is an yearly Increaſe. Quere? 

If Tithes have been paid of Corn growing Nr of Fallow 
in one Year, and in the next Year the ſame Landis 
Land is not ſeeded, but lies fallow, to the 
End of making it more fruitful in the third 
Year, and then it is manured and ſown, no 
Tithe is to be paid for ſuch Land in the 
ſecond Year. Per Cur. 1 Roll. Abr. 642. 
Smith's Caſe. For here is no Increaſe. 

And it is a good Modus Decimandi, that in 
Conſideration they who ſow the Lands are 
to reap, bind, and ſever the tenth from the 
nine Parts, and ſet it up into Heaps, that 
the Parſon ſhall not have any Tithes of this 
Land in the Year next enſuing, the Land 
lying ley, and not tilled or converted into Pa- 
ſture; for of common Right, the Pariſhioner 
is not bound to gather and ſet up the Tithes 
in Heaps, Fc. (as before is ſhewn.) Per 
Cur. 1 Roll. Abr. 649. 


E 3 Tbe 


. 


— 
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Tithe of Hay The next Kind of Predial Tithe is that of 


and Graſs. Hay and Graſs ; for the Tithe of Hay of all 
— Lands tithable in each Pariſh, and of Graſs 


imployed in fad. cut for Hay in Orchards, &c. is a Predial 
dering Cattle, Tithe, and to be yielded to every Patron, 
ill. 12 Mod. Parſon or Vicar who hath a Right thereto, 


497: 2 Inſt. 652. 


Guided by But the Manner of Payment of this Tithe 

Preſcription (as well as of that of Corn and Grain) is alſo 

_ guided by Preſcription, and the Cuſtoms uſed 
within particular Pariſhes. 

Headlandi. As if in a Pariſh there be a Cuſtom, that 


the Owners of the Headlands have uſed 
Time out of Mind, to make the Tithe of 
Hay of the Pariſh for the Parſon, and in 
Conſideration thereof to be diſcharged of the 
Tithes growing on the ſaid Headlands; (a 
Headland being a ſmall Piece of Land on 
which a Team turns in ploughing) this is a 
good Canſideration, to make the Preſcription 
good. Fetley 147. and Lane 16. 
But a Preſcription to pay the tenth Part 
of Corn, for the Hay (and Corn alſo) that 
grows upon the Headlands is not good, be- 
cauſe the tenth Part paid is due for the Corn 
only. Ney 15. 

Yet if the Preſcription be, that the Pa- 
riſhioner hath uſed to Cut, or Reap, Bind, 
or Shock the Parſon's Corn; and in Conſi- 
deration thereaf to be diſcharged from the 
Tithe of the Hay of his Headlands; this is 
ſaid to be good and a reaſonable Conſidera- 
tion, becauſe the Pariſhioner by the Com- 
mon Law is not bound to reap, &c. the 
Parſon's Part. And by the Civil Law the 
Parſon is to have the tenth Ridge of On. 

is 
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the other Caſes before cited. And yet, he 
admits that the ſetting the Parſon's Corn in- 
to Heaps, may be a reaſonable Conſideration 
of the Preſcription, becauſe they are not 
bound to do this of common Right. 2 
Leon. 70. | 

And it ſeems, a Preſcription not to pay 
the Tithe of Hay growing upon Headlands, 
on which the Horſes and Plough turn, is 
good, without laying any thing in Conſide- 
ration thereof: But then it muſt be averred, 
that the Headlands are but ſufficient to turn 
the Plough upon. 1 Roll. Abr. 646. Bird 
and White. Cro. Car. 293. 


55 
But the Reaſon of this Caſe is diſallowed Watſon, 
by Mr. Watſon, as being contrary to that of P: 552. 


Alſo if a Farmer do cut down his Graſs, Green Gra/+ 
and only puts it in Swaths, and then carries © Ver Cattle, 


it away and gives it green to his own Cattle 
for their neceſſary Suſtenance, not having 


Graſs ſufficient to maintain them otherwiſe, 
no Tithes ſhall be paid thereof. 


And if Land be ſo ſtrong as to afford two Aer morutb 
Crops of Hay in one Year, and the Occu- 4i/tharged,&c, 


pier of the Land can preſcribe, that in Con- 
{ideration the Owner doth make the firſt 
Tonſure into good and ſufficient Hay, and 
ſet it forth in Cocks ſufficiently dried; then 
he ſhall be diſcharged of the Tithes of the 


After-mowth, this is a good Preſcription and 


Diſcharge, by reaſon of the Labour and Coſts 
he beſtowed in making the firſt Tonſure into 
Hay. See 1 Roll. Abr. 648. 1 Cro. 404. 
3 Cro. 660. and Moor 910. and 2 Cro. 42, 
and 116, 


E 4 Or 
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Or if the Preſcription be to be diſcharged 
of the Tithe of the After- mowth, only upon 
Conſideration that they have uſed Time out 
of Mind to cut down the Graſs of the Firſt- 
mowth to feed, and gather the ſaid Graſs fo 
diſperſed into Weaks and Wind-rows, and 
put it into ſmall Cocks at their own Coſts, 
this is ſufficient, though it be not made into 
perſect Hay. 2 Cro. 42. Hall and Fetty- 
Place. 

Yet ſome hold, That /a) de Jure Tithes are 
to be paid of the After- mouth, except there 
be ſome ſuch like Preſcription for their Diſ- 
charge. (Y Quere de hoc, and vids 1 Roll, 
Abr. 640. the Parſon of Stanfield's Caſe, Per 
Cur. ſo adjudged. 

But without Queſtion, the preparing of the 
Tithe Graſs when mowed into Hay, is a g 
Conſideration upon which to ground a 'Diſ- 
charge of the Tenth of all After-Profit that 
may be made the ſame Year of the ſame 
Land; ſo that if the After-Graſs be eaten 
with Cattle, no Tithe ſhall be paid for them. 
See Yelv. 86, Hell. 98. and Mich. 42, 43 
Eliz. Jobnſon and Popinger, and 1 Ja. 1. Eeles 
and Vachin, and 3 Fac. 1. Eeles and Saunders, 
and Hill. 8 Jac. Eeles and Winterbolt. 

In all which Caſes Prohibitions were granted 
in B. R. And Mich. 14 Fac. 1. Jobnſon moved 
fot a Conſultation upon the ſaid Prohibition 
granted in 43 Eli. againſt Popinger; but it 
was denied. And Paſch. 11 Car. 1. Lang- 
ſerd's Caſe in B. R. a Prohibition was granted, 


— 


———— 


(2) Of Right. (5) Quere this, 


upon 
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upon ſuch a Surmiſe, for an After-mowth, 
And Paſch. 14 Car. 1. B. R. between Man- 
ning and Clapham, a Prohibition was granted 
to a Suit, for fatting of Sheep upon the Af- 
ter- Paſture; and ſo Paſch. 16 Jac. 1. between 
Nicholls and Hopper. Vide 1 Roll. Abr. 648, 


and 649. 


And in that Caſe Popbam ſaid, that he had Ns Tiles due 


known it to be reſolved, that of common _ 
Right, without any ſpecial Cuſtom alledged, 1 
no Tithe ſhall be paid of the Hay of an Af- 14. Raym. 
ter-mowth; for that the Rule of Law is, that 243- 

Tithes ſhall be paid (a) Ex annuatis renovan- 

tibus ſimul & — only, and ſo by Conſe- 

quence not of the After-Graſs depaſtured. 

2 Cro. 42. Hob. 250. 

Alſo it hath been reſolved, that no Tithe 
is to be paid of After-Graſs ( de Jure, and 
that a Cuſtom ought to be alledged to ſup- 
port it. See 1 Roll. Abr. 640. 

(But this to be underſtood only where no G7 /raude- 
more Graſs is left by the Scythe than is /ently Ait. 
uſual; for if more Graſs than uſual is frau- 
dulently left, the Caſe is otherwiſe. 2 Bulſt. 

238.) . 

"Thevefore it is ſaid, if an Inn-keeper doth 7rmn-leepers 
pay Tithe Hay of certain Land, and the Herbage. 
Refidue of the Year after doth put into the 
ſame Land the Horſes of his Gueſts, which 
come to Market in the ſame Town, no 
Tithes ſhall be paid for the Herbage of 
thoſe Horſes, for this is but the After-Pa- 


* 


(a) Out of the annual Renegvali at the ſame and one 
ine. (6) Of Right, 
ſture 
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ſture of the Land whereof he had before 


Nor ſhall Tithes 
paid for Agiſtments in ſuch After-Pa- 
1 Roll. Ar. 641. 2 H. 4. Rot. 


paid the Tithes; per Car. 

Agiſtments, be 
See Stra. 482. ſture 
Forteſc. 350. P | 
arl. 


— _— Although, as has been ſaid, Tithe Hay of 

e 6 y common Right is to be paid in Kind, yet by 

Celan. Cuſtom or Preſcription ſome other Conſide- 
ration may be due and payable in Lieu there- 
of; but then what is paid, how little ſoever 
the ſame may be, muſt be to the Benefit of 
him to whom the Tithe Hay of common 
Right was payable. For Example: 

Cuftoms tee When one ſurmiſed that Time out of 


700% oi Mind the Owners of certain Lands had 
tions, found Straw for the Body of the Church, in 
Diſcharge of all Tithes of Hay, it was held 
by the Opinion of the whole Court, that this 
is no Cauſe of Diſcharge ; for that the Par- 
ſon was not chargeable with the finding of 
the Straw, nor had any Benefit by the other's 
finding it. But otherwiſe it had been, if it 
had been alledged that the Straw was given 
to the Parſon, and that he beſtowed it on the 
Body of the Church. 
It is alſo ſaid to have been ruled, Hill. 
30 Eliz. that where one preſcribed that he 
had uſed to pay the Pariſh Clerk his Wages, 
in Satisfaction of Tithe-Hay; this was no 
good Diſcharge, Paſch. 34 Elix. 3 Cro. 276. 


Modus for If there is a Modus ſufficient to diſcharge 


ee * + Lands of the Tithe of Hay, and the ſame 
ble, Lands are ſown divers Years with Corn, this 
doth not deſtroy the Modus, but the ſame 
ſhall continue (or revive) when the Lands are 
again turned into Meadow or Paſture ; and 


whilſt 


f 


whilſt 
ſhall 1 
1. B. 

W 
Kind, 
to cui 
per C 
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whilſt they are ſown with Corn, the Parſon 
ſhall have Tithe in Kind thereof, Trin. 10 Fac. 
1- Brown's Cale in Gogboſt. 

When the Tithe of Hay is to be paid in en te 
Kind, the Owner ought of common Right Owner is t» 
to cut down and make the Grafs into Hay; g. down — 
per Cur. 1 Roll. Rep. 172. For there the 5 
Caſe was, that one had uſed to pay a Load Hay. See 
of Hay for all Tithes of Hay growing and 2 Peer Will. 
renewing upon the Lands where, Sc. and 523. 
alledged, that they uſed to make the Graſs 
into Hay by their own Labour; and a Pro- 
hibition was denied by the whole Court upon 
this Reaſon, that the Pariſhioner ought to 
make the Grafs into Hay, and ſo this is but 
Tithes in Kind, which cannot be a Conſide- 
ration for a Modus Decimandi, no more than Con/deration 
if a Man ſhould. preſcribe to pay certain if goed or not 
Sheafs of Corn for all Tithes of Corn; for he 
ought of common Right to make it into 
Sheafs z and therefore Part of the Duty in 
Kind cannot be a Satisfaction for the Reſidue. 

1 Roll. Rep. 172. Per Cur. 

And yet it hath been held, that to make 
the Parſon's Hay is more than the Owner is 
bound to do of common Right ; and there- 
fore that the Uſage of making it into Hay 
tor him, may be a good Diſcharge as to ſome 
other Thing. See Hetley 247. 2 Cro. 42. 

New Caſes in Equity 117. 

And it hath alſo been held, that the Pa- Confderation * 
riſhioner is not bound of common Right to J Diſcharge. 
ted and ſhake the Graſs abroad, and to ga- 
ther it into Weaks and Wind-rows ; for that 
the Tithe may be ſet forth in Graſs Cocks 
before it be tedded ; and that the _—— 

at 
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By common 
Right Graſs 
to be in Cock. 


Quzre. 


Note, 


But Cuftoms 


are to be ob- 


ſerved. 
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that only is a good Conſideration for a Diſ- 
charge of the After-mowth. 1 Roll. Abr. 644. 
2 Cro. 42. Hob. 250. Hall and Feltyplace. 
And. 328. Hall and Symonds. 

But, as Moor reports the ſame Caſe, to 
make Graſs into ſmall Cocks is no good 
Conſideration for ſuch Diſcharge, -but to 
make into great Cocks is a good Conſidera- 


tion; and ſo it is ſaid to be held in Fohnfor's | 


Caſe. Vide Moor 758. But note; the Caſe, 
as it is reported by Moor, is miſtaken ; and 
the Caſe, as reported by Crook 42. is right; 
for ſo it appears by the Roll. | 

And from the ſeveral Reſolutions and 
Caſes aforeſaid, it ſeems clearly to follow, 
that Graſs of common Right is tithable when 
put into Graſs Cocks, (Quære if not when in 
Graſs Swaths) and not before ; for that then 
the Tenth may be ſevered from the nine Parts. 
And ſo it has been adjudged, as it is ſaid, 
but this is queried 1 Roll. Abr. 644. And the 
Caſe of Hide v. Ellis, Hob. 250. ſeems contra. 
Per Cur. And yet in the Caſe of Smithſon 
v. Dodſon, in Chancery, Mich. 2 Geo. 1. it 
was decreed that the Tithe of Hay is of com- 
mon Right to be ſet forth and paid in Graſs 
Cocks. New Caſes in Equity 117. Freem. 
335» 
But whatever the Owner is obliged to do 
of common Right, yet the Cuſtom of each 
Place with regard to the Manner of tithing 
muſt be obſerved. And therefore if the Cu- 
ſtom be to meaſure out a tenth Part of the 
Graſs ſtanding, for the Tithe thereof, and 
that the Parſon ſhall cut and make it, this is 
good. Hob. 250. 


And 
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2, 

a Diſ- And in this and all other Caſes, when the Par/on's Right 

. 644, Tithe of the Graſs is ſet forth, and the Owner 1 2 the 

place. is not to make it into Hay, the Parſon (a) de 4 Kc. 
Jure may make the Graſs into Hay upon the 

ſe, to MI Land whereon it grew; and this, although 

good the Uſage, Time whereof, Sc. hath been to 

1t to che contrary; and it is needleſs for the Parſon 

idera- to alledge a Cuſtom for the doing of it; and 


nſon's the Parſon may paſs over the Pariſhioners 

Caſe, MW Ground to that End, keeping the Path lead- 

; and ing thereto (if there be any.) For this Right 

ight; is incident to the former. 1 Roll. Abr. 643. 
per Cur. 


and And if any of theſe Things are denied him, Aion for ae- 
llow, the Parſon hath his Remedy for the ſame in 9s . 
when the Eccleſiaſtical Court. And by Fitz. N. B. 2 ſt. 108, 
en in he may have his Action on the Caſe at Com- > 


then mon Law. See 1 Roll. Rep. 420. and 2 Roll. 

arts. Abr. 284. But touching the Particulars of 

ſaid, this and the precedent Paragraph, ſee here- 

1 the after, Chap. 5. 

ow. Thus far we have treated of the Tithes 7 of Wed 


thſon of Corn, Grain, Hay, and Graſs, with their 2 Predia/ and 
K Sea. Tithe. 


* Incidents. We come next in order to ſpea 

om- of the Tithe of Wood, which is alſo ac- 

Iraſs counted a Predial and Great Tithe. 

gem. Firſt then, it is ſaid, the Tithe Wood of Ceppices, Un- 
Coppices, and of all Underwoods are payable , 

> do (a) de Jure, after they are cut; or if there > - <_—_ 

each be a Cuſtom for it, by meaſuring for the Par- gee Carth. 

ning lon the tenth Acre, Hob. 2 50. and this not 393. 


Cu- only when they are cut to grow again, but 
this allo of the Roots and Branches when grubbed 


and 
18 IS 


) (a) Of R 1251. 
And up 


62 


Heath, Broom. 
* See 8 Vin. 
Abr. 591. 


pl. 31. 


How dif- 
charged. 


Nute. 


they ſhall be grubbed up 
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up to make the Land Arable, and likewiſe 
the Roots of Hedges, and Hedge- rows, when 
and ſold. See 
2 Bulſt. 236. Price and Maſcall's Caſe. (a) 
Sed Quære, & vide infra. 

© Wood is not tithable (5) de Fure, be- 
* cauſe not of annual Increaſe. T4. Raym. 
* 
So Tithes are to be paid of Heath, * Furze, 
Broom, Sc. i. e. if ſold. 


And if Broom be grubbed up, it is faid | 
the Tithe thereof ought to be paid, although 


it be grubbed up for the End of making the 
Land Arable; (c) per Cur. 
Quære. Sl 

But if the Owner or Occupier of the Lands 
hath Time out of Mind paid Tithes of Wool, 
Milk, Sc. ariſing from Cattle depaſtured 


thereupon, and in reſpect thereof hath been 


free from the Payment of other Tithes ; this 
may diſcharge him from paying Tithes of 
Wood, Sc. See Godb. 44 | 

Alſo it is ſaid to be adjudged, that if a 
Man doth cut a Coppice, and thereof pays 
the Tithes of the Wood, and then before any 
new Branches are grown, doth grub up the 


Roots and Stubs of the Woods, he ſhall not 


pay Tithes of them, becauſe they are Parcel 
of the Freehold, and do not renew yearly. 
1 Roll. Abr. 637. which I take to be a good 
Reaſon, and agreeable to the Nature of Tithes, 
as they are eſtabliſhed (d) per Legem Terre. 


(5) Of Right, (c) By 
(d) By the Law of the Land. 
And 


(a) But guere, and ſee after. 
the Court. 


2 Bulſt. 239. 
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And yet it is ſaid, that (a) per Legem Terre, Watſon 545. 
Tithes of all Underwoods are to be paid, — 7 
though the Wood be ſpent for Fewel in the S Prem. 
Houſes of Perſons uſing Lands in the Pariſh 335. 
where it is cut: For that when the Tithe of Ld. Raym. 
ſuch Wood was demanded in the Spiritual 129. 
Court, and a Prohibition was granted on a 
Surmiſe that the Wood was ſpent in the Quzre, & 
Houſe for Firing, and that there was a Cu- vide infra 
ſtom in the Pariſh, That the Owners of any ©: 
Houſe or Lands within the ſame Pariſh, who 
pay Tithes to the Parſon, ought not to pay 
Tithe of Wood ſpent in their Houſes ; and 
Iſſue being joined on this Cuſtom, it was 
found for the Defendant, i. e. that there was 
no ſuch Cuſtom. And it was moved in Ar- Boots diſcharg- 
reſt of Judgment, that although it be found ez, v. poſt. 
againſt the Cuſtom, yet no Tithes ought to 
be paid of Wood ſpent in Houſe, nor for 
fencing Stuff for Hedges; and that ſuch 
(Boots for Hedge, Houſe and Fire) are to 
be diſcharged of Tithes (a) per Legem Terre. 

But the Court reſolved contrary, and faid 
that it was uſual in Prohibitions to alledge 
Cuſtoms upon Conſideration of an Hearth- 
penny, or that they have other Woodlands 
whereof they pay Tithes, and by reaſon of 
the Wood burnt there the Tithes are bettered, 
ſo that the Parſon hath a Benefit thereby; but 
not to alledge a Diſcharge (a) per Legem 
Terre; and a Conſultation was awarded. Trin. 

4 Car. 1. C. B. 1 Cre. 113. and Paſch. 
4 Car. 1. C. B. Hetley 88. But note; theſe 


pI 


(a) By the Law of the Land. 
4 Caſes 


Note. 


Fire- boot. 


Heage- boot, 
&c. 


Houſe for 


Husbandry. 
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Caſes were 4 Car. 1. when Tithes wete held 
more ſacred than now; and the Opinion of 
the Judges therein ſmells too rank for the 
Common Law or Lex 7. erre, which doubtleſs 
diſcharged Wood ſpent in the Houſe from 
paying Tithes. And fo it was held in Chan- 
cery, in the Caſe of Clifton and Orchard, 
Anno 1737. 

And yet we may well admit Hutton's Opi- 
nion for good Law, viz. that if a Man hath 
a Houle of Huſbandry, and Lands belong- 
ing thereto, if he leaſes the Lands, reſerving 
the Houſe, the Tithe of the Fire-wood is 
payable (by the Leſſec) according to Hutton. 
For here the Land is ſeparated from the 
Houſe, and ſo cannot be privileged by reaſon 
thereof, as Fire- boot. Hetl. 88, or 93. 

And by Harvey, ibid. If a Libel be for 
Tithes of Hedging and Fencing, a Surmiſe 
ought to be made (that they were ſo uſed) 
to diſcharge ſuch Tithes demanded, See 
Hetley 93. ThornhbilPs Caſe, and Moor 917. 
Lane's Cale. 

Allo it has been generally held by all the 
Judges, that for Broom, Furze, or any other 
Fuel expended in the Pariſhioner's Houle, no 
Tithe ought to be paid. See 3 Cro. 609. 
Moor gog. 1 Roll. Abr. 644. &c. Nor for 
any Wood cut for Fencing of tithable Lands. 
1 Rell. Abr. ibid. Sc. And though all the 
Wood cut for Fencing be not ſo employed, 
yet Tithes ſhall not be paid of that which re- 
mains. 3 Cre. 499. 

Yet when a Prohibition was prayed to ſtay 
a Suit for Tithes of Wood, the Plaintiff ſug- 
geſted that he had a Houſe in the Pariſh, and 

that 
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that the Wood was cut for Fuel burnt in this 

Houſe z the Court ſaid, that this would not 

ſerve, unleſs it had been expreſſed that the 

Houſe was for Maintenance of Huſbandry, () Uberiores 
and that by reaſon thereof the Parſon had Pecimæ, 
(a) uberiores Decimas. 1 Vent. 75. 2 Keb. — 4 — 
628. S. C. | 130. * 

The foregoing Caſe ſeems to admit, that 
Wood cut for Fuel to be ſpent in Houſes for 
Maintenance of Huſbandry, is by the Law 
of the Land Tithe-free; and yet, when in 
Order to have a Prohibition, it was ſuggeſted 
that there were above four hundred Acres of Fencing Corn: 
Arable Land within the Pariſh, and that the £ 
Corn thereon growing could not be preſerved 
without Fencing the Land whereon it grew ; 
and that the Tithes of the Corn ſo fenced, 
had always been paid to the Impropriator, 

Sc. and that within the Pariſh there was this 

Cuſtom, That if any Underwood be cut and 

imployed in fencing the Corn, whereof the 

Tithes are to be paid, and do not ſell, nor | 
otherwiſe diſpoſe of it, ſuch Underwood hath 
been always diſcharged of Tithes; and ſhews, 
that the Underwood cut was ſo employed in 
fencing the Corn, &c. 

In this Cafe it was adjudged that, inaſ- | 
much as it did not appear to be the Plain- | 
tiff's own Corn, (although he had averred, | 
that he did not ſell any of the Wood) the Pre- 


ſcription was not good; for that, if the Plain- 
tiff give his Wood to others to fence their 
Corn, it would fall within this Preſcription, 


— CEE 


(a) More fruitful Tither, | 
F and 
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and yet Tithes ſhall be paid for ſuch Wood. 

Note. But Serjeant Wild, being of Counſel with the 
Plaintiff, ſaid the Caſe deſerved greater Con- 
ſideration than the Court took of it; ( 
fic ſentio.) See 1 Saund. 141 and 2 Keb. 
319. S. C. 

Hop poles. If Wood be cut to make Hop- poles, and 
ſo imployed, no Tithes are due, where the 
_ or Vicar hath Tithe Hops. See 

ughes's Abr. 689. 

Cute . owever, it is agreed, that by Cuſtom 

the Manner: Tithes may be paid of Wood conſumed in 

an Houſe. 1 Roll. Abr. 642. And by Cu- 
ſtom alſo, upon a Conſideration, Wood ſpent 
in the Houſe may, without Doubt, be Tithe- 
free. For (as Hutton ſaid) it is a Cuſtom in 
the North Parts to give an Hearth-penny for 
Eftovers burnt, by which they are free from 
the Tithe of Wood burnt for Fuel. Hetley 
85. And herein Crook and Nelverton agree 
with Hutton. Hetl. 88. Litt. 143. And this 
Cuſtom of the r ty is allo 1 in Deven 
and Cornwall. 

To burn Bricks, Allo if a Man cut his Wood, and buen it, 
to make Bricks for the neceſſary Enlarge- 
ment or Reparation of his Houſe, within the 
Pariſh, for the neceſſary Habitation of him 
or his Family, no Tithes ſhall be paid there- 
of, brcauſe that the Parſon has thereby the 
better Benefit of the Labour of his Family. 
Hetl. 93. Litt. g. 

But if he cut his Wood, and burn it, to 
make Bricks for the Enlargement of his 
Houſe within the Pariſh, more than is ne- 
ceſſary for his Family, being only for his 
Pleaſure and Delight, he ſhall pay Tithes 

thereof; 
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h the thereof; and a Conſultation was granted ac- 
C cordingly, where the Plaintiff in the Prohi- 
(69 bition had affirmed, that he burnt it for the 
| Keb. Reparation and Enlargement of his Houſe 


generally, not ſaying for the neceſſary Habi- 
tation of his Family. For the Court ſaid, 
that by this Surmiſe he might make a Caſtle, 


& M and yet pay no Tithes. 1 Roll. Abr. 656. | 
| As to Timber Trees, in ancient Times Timber Trees. 
Roi there was great Controverſy between the Stat. 45 E. z. 
ed in Clergy and Laity, about the Tithes thereof ; © 3 
y Cu- which at length was Anno 45 E. 3. ſettled by 
| ſpent Act of Parliament, as followeth. 
Tithe- Item, At the Complaint of the ſaid great See Barnard, 
om in Men and Commons, ſhewing| by their Peti- K. B. 71. 
y for tion, that whereas they ſell their great 
from Wood of the Age of twenty Years, or of 
Hetley greater Age, to Merchants to their own 
agree Profit, or in Aid of the King in his Wars; 
4 his © Parſons and Vicars of Holy Church do im- | 
Devon plead and draw the faid Merchants into | 
117 * the Spiritual Court, for the Tithes of the 
urn it, * ſaid Wood, in the Name (or by Colour) 
large- * of this Word Hl „ Cedua, whereby they Sylva Cædua. 7 
in the BY cannot fell their Woods to the very Value, - 
f him * ko the great Damage of them and of the 9 
there. © Realm : It is ordained and eſtabliſhed, that P-obibition | 
yy the © a Prohibition in this Caſe ſhall be granted, «nd Attach- 
amily. * and upon the ſame, an Attachment, as it _ | 
© hath been uſed before this Time. Sec Stat. | | 
it, to 45 E. 3. 3. F. N. B. 51. 2 Leon. 79. | 
of: his By this Statute it is out of Doubt, that 2 Tinker | 
is ne- Timber Trees of twenty Years Growth, or Tree: are 
or his more, or that are apt for Timber, are free Dithe fret. 
Tithes from the Payment of Tithes, and are faid 


to be Parcel of the Inheritance. See 1 Roll. 
F 2 Rep. 


ereof; 
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Rep. 100. Clinton's Caſe; and Moor 908. 
Brook and Rogers. 

But ſtill a Doubt remained, what Trees 
are to be accounted great Wood or (apt for) 
Timber, by the ſaid Statute, and thereby 

Under twenty made free from yielding Tithe? Anſ. Firſt, 

Tears. it is evident by the Statute, that none under 
the Age of twenty Years, of what Sort or 
Benefit ſoever they may be for the Uſe of 
Building, are ſtrictly by the Words of the 
Statute accounted great Wood and Tithe- 
free. 3 Cre. 1. 1 Brownl. 94. 

Standards. And yer I take it, that by the Common 
Law, and without the Aid of this Statute, 
young Trees that were apt for Timber, and 
preſerved as ſuch, as Staddels or Standards 
are, ought to be excuſed from paying Tithes, 
And it has been held, that no Tithe is due 
for Wood of common Right. Vide poſt. 

Young Oaks, And accordingly it was held by Fray and 

Elms, A, Clench, that if one doth cut Trees which are 

dec 4feoarged: or may be Timber Trees, as Oaks, Elms, 
Aſh, Sc. although they be under the Age 
of twenty Years, yet no Tithes are due for 
them. And ſo if Trees of that Age be cut, | 
and new Germins grow from them, no Tithes 
are due, though they be cut under that Age. 
3 Cro. 55. and Moor 9o8. S. C. 

Houle boot, And it is generally agreed, that if any 

Hedge-boot, ſuch young Trees are cut for Houſe-boot, 

ec. v. ante. Hedge - boot, Plough-boot, Cart-boot, or Fire- 
boot, no Tithes are due thereof. Goldſb. 
145, 172. | 

Vet it ſeems all Trees, though of twenty 
Years Growth or more, are not free from 
Payment of Tithes. 1 Brownl. 64. For the 
Statute 


908. 


Trees 
t for) 
ereby 
Firſt, 
under 
rt or 
ſe of 
f the 
ithe- 


mon 
acute, 


Tithes 
Age. 
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Statute only intended to diſcharge Timber Ratio, & 
Trees, or apt for ſuch, as Oak, Elm, and 

Aſh; theſe being the moſt uſeful for the 
Building of Houſes and Ships, &c. Plow. 468. 

And it is made a Quære whether the Parſon Quzſtio. 
by Preſcription can have the Tithe of ſuch 

Trees, as being againſt the Common Law, 

and alſo the ſaid Statute of Sylva Cedua. 1 

Roll. Abr. 640. | 

But as for Beech, Tanfeld Juſt. held, that Beeck, 
by the Common Law they are not Timber, 
and ſaid, it was ſo adjudged in Cary and 
Paget's Caſe; and therefore of common 
Right they ought to pay Tithes of what 
Age ſoever they be. 1 Roll. Abr. 640. 

But note; this is only to be underſtood of 
Beech Trees growing in ſome woody Coun- 
tries, where better Timber is plentiful; for 
in Buckinghamſhire, and ſuch like Countries, 
where Wood is ſcarce, Beech is accounted 
Timber, and ſhall have the Privilege of be- 
ing Tithe-free. , See 1 Brownl. 94. 1 Rell. 

Rep. 355. Noy 30. Moor 541. 

Bur Birch is not accounted Timber in any Birch. 
Country, nor is it ſuch Wood as the Statute 
intends by the Name of Groſs Wood, as not 
being uſeful for Building and therefore Tithes 
ſhall be paid thereof, although it be not cut 
till it be above twenty Years Growth. See 
3 Cro. 1. and Mocr 707. S. C. 2 Cre. 199. 

And the Law is the ſame as to Willows. Millor. 
Hob. 219. Ney 30. Though they grow by a 
Houſe, and it be Waſte to cut them. 1 Roll, 

Ar. 640. ſaid to be reſolved. 
OP the ſame Law is as to Aſp, Geoldſb. 44. 
101. 


F And 
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Holly, Alaers, And the like to Holly, Alders, and Ma- 


Magpies, ples. 2 Cro. 199. 1 Roll. Abr. 460. 
Hornbeam, And ſo for Hornbeam, Hazle, Sallows, ſtill 
Hazle, xc. and ſuch other like Trees of baſe and infe- Abt 
rior Nature, and unfit for Building. See f 
Plowd. 468. but Query of Hornbeam; for Gre 
in ſome Countries it is uſed in Building, wer 
And ſo of Cherry Trees. thin 
For the Scarcity of other Timber, and the) 


Cuſtom of the-Cauntry to put ſuch Trees to Tit 
the Uſcs of good Timber, may free them pin} 
being twenty Years Growth, or under, from E 
the Payment of Tithes. See Ney 30, Co. of 


Litt. a P. 
Timber Hand, „ Although Trees, once good Timber, ſtand to! 
ing W. 00 long, till they are fit for no better Uſe this 
than Firewood, and are cut for that or the 19: 
like Uſe; yet no Tithes ſhall be paid thereof, | 


for that being once diſcharged of Tithes, they tho 
remain alway diſcharged. 3 Cro. 477. Goldſb. Ye: 
145. Moor 541. 2 Cro. ioo. 1 Roll. Rep. kn 
100. Yet Croke is ſaid, in his Argument of bee 
this Caſe, to hold that Tithes ought to be old 
paid for ſuch Trees. But this ſeems a Mi- uſu 


flake. * 
Til free . And note; ſuch Trees as are diſcharged bef 
* gy; from Payment of Tithes, are free not only wo! 
amel; as to the Trunk and Timber itſelf, but alſo 4 
8 as to the Bark, Roots, Loppings, Sc. and the 
alſo all Germins that grow upon the antient La 

Branches and Stock. 1 Roll. Rep. 100. II Co. 48. 5. And ape 
Lops. * alſo, as to the Branches, although: they are ty 


lopped every ſeven Years. Meor gos. and dat 

| 980. 2 Cro. 100. Godbolt, Soby and Molyn's Pa) 

g Caſe. Plowd. 468. 1 Roll. Rep. 100. Litt. MI 04 
J ; Rep: 149. Dr. and Stud. 175. 11 H. 4. Ny 
or 
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Nor is it material whether they be lopped 


every twenty Years or not, for they remain 
ſtill free. Meer 762, 3 Cro. 477. 1 Roll. 
Abr. 640. 
And yet, if Timber Trees of twenty Years 
Growth or more, were lopped before they _ 
were of that Growth ; (in which Caſe ſome 
think the Loppings are to be tithed) and then 
they are lopped every ten Years or more, 
Tithes it is faid ſhall be paid of fuch Lop- 
pings. Moor go8. ſed vide infra. | 
But then the Parſon ſuing for the Tithes 
of ſuch Loppings in the Spiritual Court, if 
a Prohibition be brought, he ought, in order 
to have a Confultation, to alledge and ſhew | 
this Matter in the Temporal Court. 1 Leon. ; | 
79. 1 Sid. 300. | 
From wheace it may be collected, that al- | 
though the Trees be of more than twenty 
Years Growth, or ſo old that their Age is not 
known, and ſo cannot be proved to have 4 
been lopped before they were twenty Years 
old, yet if Tithes of the Loppings have been 
uſually paid, this may be ſufficient; for it | 
may well be preſumed, that they were lopped 1 
before their Age of twenty Years, or elſe they a 
would have continued Tithe- free. 
And yet it is ſaid to be formerly held by Note. 
the whole Court, and which I take to be good 
Law at this Day; if a Man doth top a Tree 2 when | 
apt for Timber, under the Growth of twen- and ?xventy, ; 
ty Years, and ſuffering the Body to remain, Oe - 
doth, after it is Timber and free from the Oe 
Payment of Tithes, lop it again, no Tithes 
ſhall be paid of ſuch Loppings. 1 Brownl. 33. 
F 4 1 Rall. ; 
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1 Roll. Abr. 640. For if the Tree be free, 
ſo are the Loppings or Branches. 
But if there be a Wood commonly uſed as 
Coppice, and the Owner will let it grow till 
it be forty Years Growth, to the Intent it 
may not pay Tirhes, yet when it is cut it ſhall 
pay Tithes; for one ſhall not by this Means 
avoid the Payment of Tithes, ſeeing the Cop- 
pice was in its Nature tithabſe. 2 Keb. go, 
and 1 Lev. 189. 
— and And yet I take it, that Staddels and Stand- 
2 4%, ards of Oak, Elm, Aſh, Sc. growing in ſuch 
N Coppice, if they are intended to grow to 
above the Age of twenty Years, are thereby 
become Tithe- free; for theſe are favoured 
in Law, being as a Nurſery for young Tim- 
ber, and conſequently fall within the Reaſon 
of the Statute (a) de Sylva Cædua, and 
ought to be preſerved for Building and Ship- 
ing, &c. on the Reaſon of the Common 
Ln () Vide ante. 
Frees, _ Alſo, not only the Loppings of Timber 
pores Trees ſhall be free from Payment of Tithes 
Timber, dit but thoſe Loppings, as the Caſe may be, may 
charged. free the Loppings of other Trees, which in 
| their own Nature are tithable, and alſo the 
Underwood there growing, from yielding of 
Tithes to the Parſon. For, 
If there be a Wood, and the moſt Part 
of the Trees therein being Timber are free 
from Tithes, and there grow (c ) ſparſim a- 
mongſt thoſe Trees other Trees in their Nas 


— 


(a) Wood proper to be cut. {b) See before. 
f < Here and there, 
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ture tithable, and the Owner fells the whole 
Wood, and cauſes it to be promiſcuouſly cut 
down and bound up into Fagots together; 
here, for that the moſt Part of every Fagot 
is of Wood Tithe-free, and the Reſidue there- 
of is of ſo little Value, that the Severance 
thereof from the Tithe-free Wood would not 
quit the Charge ; therefore in this Cafe no 
Tithe ſhall be paid for any of the Wood or 
Fagots. 's 
Fur on the other Hand, if moſt Part of 
the Wood be Underwood, or Trees tithable 
when cut, and there grow therein ſpar/im 
ſome Oak, Elm, or Aſh, and the Owner 
cuts down all the Wood, and makes it into 
Fagots promiſcuouſly; in ſuch Caſe J con- 
ceive Tithes are to be paid of the whole, 
from a Parity of Reaſon. See 2 Leon. 79. 
And it is faid, that in the foregoing Caſe, 
a Special Conſultation was granted upon a 
Special Plea, that the Fagots were Part of 
Wood tithable. And ſee 3 Cre. 347. Where- | 
by it ſeems to be taken, that the greater Part e greater 
being Tithe-free Wood, ſhall free the leſſer Part of Fad 
Part. Vide ibid. On 
However, if in this Caſe only ſome ſmall ** _ 
Part of the Fagots is of Wood Tithe-free, 
poſſibly put in with Deſign of defrauding 
the Parſon, and the Parſon ſues in the Spi- 
ritual Court for the Tithes of the Fagots, 
and a Prohibition is obtained upon a Sur- 
miſe that they are made of Wood Tithe- 
free: Now if the Parſon will have a Con- 
fultation, he muſt ſhew the Special Matter, 
viz, how much of the Fagots were of tith- 
able Wood, and that the Wood hag 
ree 
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Fruit Trees in 


a Nurſery. 


See Chap. 5. 


Equity. 
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free was ſo intermixed therewith, that he 

could not otherwiſe ſue than for the Fagots, 

and- thereupon pray a Conſultation, other- 

wiſe no Conſultation is to be granted. 3 Cre. 

347. Goldſo. 127. and ſee 1 Sid. 300. 2 
eb. 90. 


As Tithes ſhall be paid of Wood and 
Trees ſold for Fuel, Sc. as aforeſaid; ſo if 
young Fruit Trees, or other like Trees be 
planted in a Nurſery, or other Place, with 
Deſign to be rooted up, and ſold to be 
planted in other Pariſhes, Tithes ſhall be paid 
thereof. See 1 Cro. 526. 2 Jon. 416. and 
1 Roll. Abr. 637. | 

And note; upon a Bill in Equity for the 
Tithes of a Nurſery at the Hearing of the 
Cauſe, divers Doubts and Queſtions .were 
made and determined, vix. 

Firſt, Whether Tithes ſhould be paid of 
Nurſeries, if they yield no other Fruit ? 

Secondly, Whether Tithes ſhould be paid 
for thoſe Trees which yield Fruit which pay 
Tithes? ; 

Thirdly, If ſome Trees yield Fruit and 
ſome not; Whether ſuch as yield Fruit ſhall 
privilege and exempt the others that yield 
none, when ſold together ? 

Fourthly, Whether Tithes ſhall be paid for 
them, when they are ſold and tranſplanted 
within the ſame Pariſh ? | 

And it was decreed, that Tithes were pay- 
able in all theſe Caſes, Mich. 16 Car. 2. 
Hard. 380. | | 
But the ſecond and the laſt Point (till re- 
main dubious with me. . 


But 
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But whatever the Parſon's Due be, as to Caſemt, &c. 
the Tithe of Wood or Trees of common 1 
Right, yet by Cuſtom or Preſcription 1 
a Conſideration alledged, a Perſon, Town, 
or Hamlet (or Diſtrict) may be freed from 
the Payment thereof: As for Example, 1 
Roll. Rep. 355. Laptborne's Caſe. 

If a Parſon hath a certain Wood, or a cer- 
tain Parcel of Wood allotted to him by the 
Lord of a Manor, and that in Conſideration 
thereof he and his Tenants have been Time 
out of Memory free from the Payment of the 
Tithes of their Underwoods, and tithable 
Trees within the ſame Pariſh, or the like; 
this is a good Diſcharge. id. 

And in that Caſe, Coke ſaid, that in the Perſons. 
Pariſh where he lived, Tithes had never 
been paid of Wood; and that the Parſon had 
a Wood there called the Tithe-wood: For 
which he pays four Pence yearly to the Lord 
of whom he holds it; and therefore it ſhall 
be intended, that it was given upon a Con- 
ſideration for all Tithe-wood, within that 
Pariſh ; for that no Tithe-wood hath ever 
been paid there. Jbid. 1 Roll. Rep. 335. 

But if one preſcribes to pay a certain Rate 7er of l. 
for the Tithe of all Willows cut down by du. 
him within the Pariſh, this is not good, un- 
leſs he ſay, upon his own Lands. See Godb. 

60. So that with ſuch a Limitation, ſuch a 
Preſcription would be good. 

And both Lindwood, and Dr. and Student, Places. 
fol. 166. b. ſay, that a whole Country may 
preſcribe in non Decimando for Wood. 


So 
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So we find, that in a Suit for the Tithe of 


Wild of Kent. Underwood in the Wild of Kent, a Prohi- 


bition was prayed, upon a Suggeſtion that 
they had a Preſcription to be diſcharged of 
the Payment of the Tithes of Underwood 
growing in the Mild there, (which is ſaid to 
contain about forty Pariſhes). 2 Bulſt. 285, 
1 Rol. Rep. 22. | 

But Coke Ch. Juſt. anſwered, that what 
was ſaid by Lindwood, and Dr. and Student, 
was with this Proviſo, that there be, beſides 
this, ſufficient Maintenance for the Parſon, 


Stat, 2 Ed 6. otherwiſe it is not good. And that the Stat. 


6-43; 


2 Ed. 6. c. 13. did not at all aid the Caſe, 
For that no private Man can in this Manner 
preſcribe ; yea, that the Statute was againſt 
them, although that no Titlies had ever been 
aid. 
1 And he further ſaid, that no Tithes could 
be paid formerly of Underwoods growing 
in this Place, becauſe there were only great 
Timber Trees there growing, which are 
free by Law; but now thoſe Trees being 
deſtroyed by Iron-Mills, and Underwoods 
grown up in their Place, Tithes ſhall be 
paid thereof here, as in other Places. And 
the whole Court was clearly of this Opi- 
nion. 

But Dodderidge ſaid, that by Lindwood, 
and Dr. and Student, a whole Country may 
be diſcharged of the Payment of Tithes 
(in general); but this at the firſt of Neceſlity 
ought to have a lawful Commencement by 
Way of Compoſition, or the like, which 
could not be ſhewn in this Caſe. And with 
him Coke and the whole Court agreed, _ 

— 


udent, 
eſides 
arſon, 
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ſo a Prohibition was denied. Vide ibid. 2 
Bulſt. 285. Ruſſel and Barkburſt. And 1 Rol. 
Rep. 22. Porter and Tike. 


But to my own Knowledge, no Tithes of Ne. 


Wood are at this Day paid in the Wilds of 
Kent and Suſſex, by reaſon of ſuch Preſcrip- 


tions in non Decimando, and ſuch Preſcrip- Non deci- . 


tions have been conſtantly upon Trials at * 
Common Law allowed to be good. And fo 
Finch Recorder ſaid it was reſolved in one 
Dawley's Caſe for the Wild of Suſſex, and 
Porter's Caſe for the Wild of Kent; and fo 
it was in Norton's Caſe, Trin. 4 Car. 1. 
Hetley 110. and many others ſince. 

So where a Prohibition was granted againſt 
the Proprietor of the Parſonage of Tunbridge, 
to be diſcharged of the Tithes of Wood, 
upon a Suggeſtion that it was within the 
Wild of Kent, which Time out of Memory, 
had been diſcharged of ſuch Tithes : The 
Preſcription was traverſed, and found for 
the Plaintiff, and allowed to be good. 


Palmer 37. 


And theſe Preſcriptions of non Decimands Ratio. 


for Wood, have been alſo often allowed for 
other Places; and this chiefly, as I appre- 
hend, for this Reaſon, viz. That Wood is not 
tithable of common Right, but by Cuſtom only; 
and therefore, as by Cuſtom Wood is made 
tithable, ſo by the like Cuſtom it may be 
exempt from the Payment of Tithes. But 
ſuch Preſcriptions in non Decimando have ne- 
ver been allowed to diſcharge Corn, Hay, or 
any ſuch like Thing, which are of common 
Right tithable. Vide poſt. 


And 
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Original of 
Tithe Mood. 


Tithe of 
Acorns, &c. 


If fold, &c. 


Tithe of Fruit 
Trees, Apples, 
Pears, &c. 
Bunb. 57. 
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And Note; It is faid, that the Tithe of 
Wood was firſt introduced to be paid to the 
Clergy, in the ſeventeenth Year of Ed. 3 
by a * made by John Stratford, Arch. 
biſhop of Conterbuty. See Palm. 38. 2 Rol. 
Rep. 122. 

As Tithes are to be paid of divers Sorts of 
Trees, ſo they ſhall be alſo paid of the Fruits 
and Produce of ſuch Trees; and although 
Timber Trees of the Age of twenty Years 
or upwards, with the Roots, Germins, Barks 
and Loppings, be free from yielding of 
Tithes, yet of Acorns or Maſt ſevered from 
thoſe Trees Tithes are to be paid, becauſe 
theſe renew yearly, and theſe are alſo Pre- 
dial Tithes. See 11 Co. 49. 1 Rot. Rep. 
100. Moor 762. 

But then the Acorns muſt be gathered and 
ſold; for if they in their Seaſon do drop 
from the Trees of themſelves, and ths Owners 
Hogs do eat them, no Tithes ſhall be paid 
thereof. Hes 27. Lit. Rep. 40: And ſo it 
ſeems (a) d fortiori, where the Owner ga- 
thers the Acorns, and * them to his own 
Hogs; (6) ſed Quær 

And as of Acorns and Maſt Tithes are to 
be paid, ſo of the Fruits of all other Trees, 


whereof Profit is to be made, as of Apples, | 


Pears, Plums, Cherries, Sc. 


Which Fruits if they are ſtolen, and not 


gathered by the Owner, the Parſon as well 


as the Owner ſhall bear the Loſs. But if 


— — — — 
= 


(a) The more ſo. ( But Quere. 
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the Owner doth ſuffer a Stranger to pull or 
fake his Fruits, the Tithe ſh 


Het. 100. , 


be anſwered. 


And ſo it is (as ſome think) if he fuffer 


them to hang too long by Negligence, and 
after that Time they be imbezled, bid. ſed 


ure. 
If the Soil of an Orchard is ſown with Orchard: 


any Kind of Grain, the Payment of then, Ke. 
Tithes of the Fruit of the Trees ſhall be no 
Diſcharge for the Tithes of the Grain; for 
they are of ſeveral and diſtinct Kinds. 2 
Inſt. 652. | 
But if a Man | pays Tithes for the Fruit of 
the Trees, and afterwards doth cut the ſame 
Trees, or make them into Billets or Fagots, 
and ſells them, he ſhall not pay Tithes for 
ſuch Billets or Fagots ; for they are no new Ratio, 
Increaſe. 2 Ii. 651, 622. 
And note; in many Places, by Cuſtom Nee. 
ſome ſmall Rate, as four Pence, or the like, 
is to be paid as the Tithe of the whole Or- 
chard or Garden; and if in any Place where Cardin, 
ſuch Preſcription is, a new Orchard be plant- 
ed, the Owner ſhall be Tithe-free thereof, 
paying only the accuſtomary Rate, as for the 
old Orchard. Het. 85. 
Afid yet by Hutton, if a Man has an an- 
tient Garden, for which he paid a Penny 
yearly, and the Garden is afterwards en- enlarged. 
larged, of that Enlargement Tithes ought to 
be paid in Specie. Het. 94. 
Bot the Reaſon of this Caſe I ſuppoſe is, Ratio. 
becauſe the Preſcription was particular for 
that Garden only. But if the Cuſtom of 
the Pariſh had been to have paid yearly a 
Penny 
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Penny for each Garden in the Pariſh, there 
the Addition to, or Enlargement of a Gar- 
den, would not make any Tithes due in 

| Specie. | 

Garden Herbs, And Note; if no ſuch Cuſtom be as 

ſmall Tither. aforeſaid, Tithes are due of all Garden 
Herbs, and Roots, as Mint, Parſley, An- 
nis, Rue, Sage, Cabbage, Turneps, Pota- 
toes, Sc. But theſe are ſmall or minute 
Tithes. | 

Rape. ſeed, Alſo Tithes ſhall be paid of Rape-ſced, 

_— pag Saffron, Hops, Flax, Woad, Hemp, Weld, 

parts Tube,, and of the like Fruits yielded by the Earth; 
and theſe are to be accounted Predial minute 
Tithes. See Palm. 222. Hutt. 73. 1 Cro. 
28. Benl. 139, 159. 

And by three Judges, Flax, Hemp, Milk, 

3 Wool, Honey, Tobacco, Hops, Sc. are in 

Fg their Nature ſmall Tithes, though in large 

12 Mod. 41. Quantities. 3 Lev. 365. 

Hop.. And as to Hops, the Owner is not bound 

| to dry or ſort them before the Tithes are 
ſet forth. 1 Rol. Abr. 644. And how the 
Tithes of Hops ſhall be ſer forth, i. e. whe- 
ther by the tenth Pole or by Meaſure, is 
not agreed, as is ſaid by Twi/den Juſtice. x 
Sid. 283. Vide ibid. 443. 

No Modus. Alſo note; there can be no Modus for 


Tithe Hops, becauſe the Court will take No- 
tice, that Hops have not been antient, but 
uſed in Beer of late Times only, being firſt 
introduced into England, (a) Circ. Ann. 1524. 
Yet a Preſcription to pay ſo much in Lieu 


n r 


(a) About the Year, 
of 
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2, 2 L 
- 2 of all ſmall Tirhes, may include Hops and 
* doch other ſmall Things of new Invention. 
in WSce 1 Sid: 443. 1 Four. 61. 2 Kab. 612. 
"a The Tithe of Honey, and the Wax of Honey and 
argen Bees, is alſo eſteemed a Predial Tithe z And Pre Was. 
TR this in the Hive, c. ought (a) de Jure to Vide yoſ. 
bor de paid in Kind, as was adjudged in s Probi- 
nina biron upon a Demurrer. 1 Roll. Abr. 645. 
Barefoot Cafe. And 1 Jones 447. S. C. 
God See alſo 1 Cre. 559. F. N. B. 41. A. Rep. 
Welg Canon. 389. (5) Et Quere. : T's 
. Zut when one preſcribed to be diſcharged Preſcripiiss; 
. of the Tithe of the tenth Swarm of Bees, 
C in Conſideration that he paid the Tithe of 
e che Honey and Wax, and fed them in Min- 
Milk ter and found them Hives; and (for that 
iy 5 they were (c) Feræ Nature) took great Care, 
$6 and ſpent much Labour to preſerve then 
Se when they ſwarmed; a Prohibition was 
ER granted on theſe Surmiſes. 1 Cro. 404. 
1 And yet ſome of the Judges there held Modus, 
Ds that the Modas is not good, for that Conſide- 
2k" ration is no more than the Duty that the 
9 Law requires. (Quære) But they agreed 
; that no Tithes were due of the tenth Swarm, 
n for that Bees are (6) Feræ Nature. 1 Roll. 
for r. 631. 6 
= The Tithes of Hemp and Flax are alſo Hemp and 
== Predial, but varied in the Denomination' of _ | 
rt great or ſmall Tithes, according to the 2%, — | 
. Quantity of Ground within the Parifh, that 7347 they are 
8 is ſown therewith; for if ſown in large properly mi. | 
| * Nutz Dect- | 
— — — m. 


(a) Of Right. (5) Ard gerre., Ce Wil A 


_ E777 | 
of G Ficlds | | 
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ſmaller Parcels, it is properly only a ſmall 
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Stat 3 W. & 
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Whether Mo- 
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good. 12 Mod. 
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Net to aller 
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Fields or great Parcels, it is denominated 
a great Tithe; but if in Gardens or in 


Tithe. | 
And whereas formerly divers Diſputes aroſe 
about paying the Tithe thereof in Kind, in 
Order to prevent the like Diſputes for the 
Future, a Modus at firſt, not exceeding 
45. and afterwards not exceeding 5s. per 


Acre, was eſtabliſhed by Act of Parliament, 


EA 


The Act 3 V. & M. c. 3. For the better 


aſcertaining the Tithes of Hemp and Flax, 
enacts, * That all Perſons that ſhall ſow, or 
* cauſe to be ſown, any Hemp or Flax, in 
any Pariſh or Place in England, Wales, or 
Berwick, ſhall pay or caule to be paid, to 
every Parſon, Vicar, or Impropriator of 
any ſuch Pariſh, or Place, yearly and every 
Year, for each Acre of Hemp or Flax ſo 
ſown, pulled, or drawn, a conſtant an- 


nual ſum of Money, not exceeding 45. 


and fo proportionably for more or leſs 
Ground ſo ſown, and pulled, or drawn, as 


aforeſaid. For the Recovery of which 
Sum or Sums of Money, the Parſon, Vi- 
car, or Impropriator ſhall have the com- 


ov 
= 
© before the ſame be carried off the Ground, 
c 


mon and uſual: Remedy allowed by the 
Laws of England. 


Provided, That this Act, nor any thing 


5 
- 
. 
o 


diſcharged of Tithes by Law. 


therein contain'd, ſhall not extend to charge} 
any Lands diſcharged by any Modus Dect | 
mandi, or antient Compoſition, or otherwiſe 


Pro- 
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provided, That this Law ſhall continue Continuance. 


© for ſeven Years, and to the End. of the 
© next Seſſion of Parliament after the ſaid 
« ſeven Tears are expired.” .. 

But this Act being expired, a ſubſequent. 
Act was made 11 & 12. 3. which en- 
larged the Modus of 45. per: Acre, to 5 5. 
and more fully enforced the former Act, as 
follows: 


* Whereas an Act made in the Third du 
Tear, of the Reign of his preſent Majeſty 


and the late Queen, entitled, An At for 
* the better, Sc. was made to continue but 
© for ſeven Years, and to the End of the 
next Seſſion of parliament after ſuch, Term 
* ended, and is now expired; and whereas 
* the ſaid Act hath by Experience been 
found very uſeful and neceſſary; Be it 
therefore enacted, . by, Sc. that from 23 
March 1700. all and every Perſon or Per- 
* ſons, who ſhall ſow, or cauſe to be, ſown, 
any Hemp or Flax in any Pariſh or Place 
in England, Wales, and Berwick, ſhall pay 
© or Cauſe to be paid to every Parſon, Vicar, 
and Impropriator. of any ſuch. Pariſh or 
* Place, yearly and every Year, the Sum of 
© 55. and no more, for each acre of Hemp 
© or Flax ſo ſown, before the ſame be car- 
© ried, off the. Ground, and ſo proporti- 
a onably for more or leſs Ground fo ſown: 
© For the Recovery of which, Sum or Sums 
of Money, the Parſon, Vicar, or Impro- 
l Free ſhall have the common and uſua! 
Remedy allowed of by the Laws. of the 
© Land. | 

| © Pro- 
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Modus's. © Provided, That this Act, or any Thing 
therein contain*d, ſhall not extend to charge 
any Lands difcharged by any Modus Deci- 
mandti, antient Compoſition, or otherwiſe 
© diſcharged of Tithes by Law. 

Proviſo fr Provided always, That Nothing herein 
Ground for- « contained, ſhall extend or be conftru- 
merly Jo. ed to extend to make any Alteration 
© in the Right or Manner of Payment of 
« Tithes of Flax or Hemp to any Eccleſi- 
© aſtical Perſon, Incumbent of any Parſon- 
© age, Vicarage, or Curacy, or to any Im- 
© propriator, or Body corporate, having 
or holding any Impropriation, for fuch 
Quzre mh © Ground as hath, at any Time fince the 
Reaſon of 1"! 2d Day of February 1684. and before the 
' © 2d Day of February 1691. been ſown with | 
* Flax or Hemp, and paid Tithe in Kind | 
© to ſuch Incumbent, Impropriator, or Body 
corporate reſpectively, but that the fame 
* ſhall continue and be payable, and paid as 
© fully, and in ſuch Manner as formerly; 
any Thing in this Act to the contrary not- 
* withſtanding. 
* And this Law to continue in Force for | 
© ſeven Years, from the ſaid 25th of March | 
* 1700. and thence to the End of the next 

« Seſſion of Parliament, and no longer. 
Which laſt recited Act was by an Act 
paſſed 6 Anne c. 18. continued for ſeven 
Years, from the 25th of March 1780. and 
thence to the End of the next Seſſion of 
Parliament, and no longer. But by a ſub- 
ſequent Statute, viz. 1 Geo. 1. Star. 1. c. 2. 
Selt. 8. it is now made perpetual. 
| Quære, 
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, If the above Statutes were made at Note. 


the Inſtanct of the Clergy, or of Lay Impropri- 
ators ? And whether Lay Impropriations are 
not the Clergy's beſt Security for the Payment of 
Tithes? And whether tbe Clergy's Proceeding 
in purchaſing Impropriations will not weaken 
that Security f. for the Clergy's Zeal to advance 
what they call the Intereſt of the Church, ſeems 
herein already to have exceeded the Bounds of 
Prudence, and the Publick Good, 

And note; in the Caſe of barton and 


Hemp and 


Lifle, Trin. 5 W. M. three of the Judges Hax great er 
in B. R. held that Hemp, Flax, Sc. as well Te. 


growing in Fields in great Quantities, as in 
Gardens and Backſides, are only minute or 
ſmall Tithes. But Holt, Ch. Juſt. held (and 
it ſeems with better Reaſon) that they are 
minute Tithes when they grow only in Gar- 
dens, Cc. But if they are ſown or grow in 
open Fields, they are great Tithes, be the 
Quantity more or leſs. See 3 Lev. 365. 
and 4 Med. 183. S. C. 


12 Mod. 41. 
See before 41. 


See alſo the Caſe of Pool and Reynolds in So of Head. 


C. B. in Hutton, where the Vicar brought 
Treſpaſs againſt the Parſon for taking of 
two careat. Glaci, Anglice Woad ; the Jury 
tound ſpecially for Half a Cart-load, and 
concluded, (a) Quod ſi videbitur Curie, quod 
Decimæ Glaci non ſunt Minutæ Decimæ, then 
the Defendant was not guilty; (5) ſed ſi ſunt 
minute Decime, then guilty. And on Ar- 


— 
— 


(a) That if the Court hall be of Opinion, that Tithes 
of Wond are not ſmall Tithes. 
(6) But if they are ſmall Tithes. 


G 3 gument 
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Flax, or Hops, there they are great Tithes; 


' The Law of Tithes. Cap, 2. 


gument by Bridgeman and Henden, Serjeants, 
che Court unanimouſly agreed, that for ought 
here appears (the Verdict being found with- 
out any Circumſtance of its being great 
Tithes) this Woad ſhall be taken to be mi- 
nute Decime. 

Hendon argued, That if it had been found 
Woad growing in a Garden, then minutæ, 
but if in a Field, Sc. majores Decimæ, Ec. 
And the Court agreed that it might have 


been ſo found, as to make it majores Decime, 


and Predial; as if all the Profits of the Par- 
ſonage had conſiſted of ſuch Tithes; and fo 
of other Things which in their own Nature 
are minute, they become majores, if all or 
moſt of the Parſonage Profit conſiſt therein; 
as in fome Places, where a great Part of 
the Lands in the Pariſh are ſown with Hemp, | 


and ſo it may be of Wool and Lambs, Sal. 
fron, Tobacco, c. : 

But note; if it does not appear, by mate- | 
rial Circumſtances found in the Verdict, to 
the contrary, all theſe (as they are in their 
own Nature) ſhall be taken to be ſmall 
Tithes. Vide Rep. Canon. 365, 366. and the i | 
Caſe of Wharton and Lifle, Paſ. 5 W. My | 
Cumb. 201, 209, 

And note; all Predial Tithes, 3 
ſmall or great, are due only of ſuch Things 
as, ariſing ex prædio, do annually renew; 
and therefore cannot of common Right be 
for Mines of Oar, Coals, Stone, Slate, Sc. 
which have no certain annual Produce; yet l 
a cuſtomary Tithe may be payable for theſe i 


Things, Lide poſt, fee allo 2 Vern. 46. and : 
1 


eants, 
ought 
with- 
great 
Je mi- 


found 
nuts, 
ee. 
have 
ecimæ, 
Par- 
and ſo 
Nature 
all or 
erein; | 
art of 
Jemp, | 
ithes; 2 


n Sal- : 


mate- # 
ict, to 


their 


. 


ſmall 
3d the 
V. M 


hether : 
Things 
enew; 
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by Stat. 2 E. 6. c.13. it is enacted, That at 
the Tithing-Time of Predial Tithes, it ſhall 
be lawful for every Party, to whom any 
Tithes ought to be paid, or his Deputy or 
Servant, to ſee the ſaid Tithes ſevered from 
the nine Parts, and the ſame quietly to take 
and carry away. See hereafter Chap. 5. this 
Statute explained. 

And note; under the Head of this Chapter 
might be properly ſhewn, where and in what 
Cafes Predial Tithes are payable or not, in 
Reſpect of the ſeveral Kinds or Qualities of 
Lands that are charged therewith, or diſ- 
charged therefrom, v7z. 

Abbey Lands, Barren Lands, Crown- 
Lands, Fenny Lands, Foreſt Lands, Head- 
Lands, Improved Lands, Lands let to In- 
habitants of other Pariſhes; as alſo the 
Lands of Commons, Paſtures, Parks, War 
rens, Sc. 

But as the Treating of theſe Particulars in 
this Place, would ſeem variant from the pre- 
cedent Matter, and disjoint the intended Con- 
nexion of our Diſcourſe, we ſhall poſtpone 
their Conſideration to ſome more convenient 
Place hereafter. Vide Chap. 6. &c. 


By 31 Geo. 2. c. 12. All and every Madder to pay 
© Perſon and Perſons who ſhall plant, grow, 8 Acre 


* raiſe, or cultivate, or cauſe to be- planted, 


© grown, raiſed, or cultivated, any Mad- 


* der in any Pariſh or Place within that 
Part of Great Britain called England, ſhall 


| * Pay, or cauſe to be paid, to every Parſon 


* Vicar, Curate, or Impropriator of any 
* ſuch Pariſh or Place, the Sum of 55s. and 
no more, yearly, and every Year, for 
4 each 


it 
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© each Acre of Madder ſo planted, grown, 
* raiſed, or cultivated, and ſo proportionably 
for more or leſs ground fo planted or culti- 
* vated, in Lieu of all Manner of Tithe of 
* Madder for Recovery of which Sum or 
* Sums of Money, the Parſon, Vicar, or 
* Impropriator, ſhall have the common and 
* uſual Remedy allowed of by the Laws 
© of this Realm. 
Not to be re- Provided always, That no Madder ſhall | 
meved till ehe carried off the Ground, on which it | 
Tiles paid: «grows, before the Sum or Sums of Money | 
herein before directed to be taken in Lieu 
of Tithes, be paid to the Perſon or Perſons | 
* reſpectively intitled to receive the ſame. | 
Nat toextendto. Provided alſo, That this Act, or any 
Lands = * Thing herein contained, ſhall nat extend to 
3233 use charge any Lands diſcharged by any M. 
and. adus Decimandi, ancient Compoſition, or | 
other Diſcharge of Tithes by Law. A 
to be in force * Provided always, That this Act ſhall Þ 
Feurteen years. * continue and be in force for the Space of | 
* fourteen Years, and from thence to the 


End of the then next Seſſion of Parliament, 


and no longer.” 


0) 


7, = head 


ni 


wa _vynÞcc.. 


CHAP. III. 


Of Mixt Tithes, and their ſe- 

veral Kinds, as of Catth, viz. 
Horſes, Oxen, Cows, Sheep, Hogs, 
&c, and their Young ; Milk, 
Cheeſe, and Wool; Agiſiments, 
&c. when and in what Man- 
ner payable, and what Modus, 
Cuſtom, or Preſcription is good, 
or not, therein; as alſo of the 
Tithes of Deer, Hares, Conies, 
Turkies, Geeſe, Ducks, Hens, 
Pigeons, &c. 


E Aving in the precedent Chapter diſ- Mixe Tribes. 
1 cours'd of Predial Tithes at large, and 
ſhewn their ſeveral Kinds, Natures, Quali- 
ties, and Incidents in particular, we ſhould 
now, according to the Method propos'd, 
roceed to treat of Perſonal Tithes in like 
annerz but conſidering that Mixt Tithes 
bear a nearer Analogy to Predial, and in 
ſome Caſes can ſcarcely be diſtinguiſh*d from 
them, we ſhall, as moſt conſonant to the na- 
tural Order of Things, and as more coherent 
to the Subject Matter of the precedent Chap- 


ter, proceed to treat of 
Mixt 


* 
bu 
* 
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* 
* 
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Deſcribed. Mixt Tithes: Which principally ariſing 
- from the ſeveral Creatures which are fed and 
nouriſhed by the Fruits or Produce of the 
Earth, do, as is ſaid before, participate of 
both Qualities, Predial and Perſonal, and are 

therefore called Mixt. 
Their Kinds, And firſt we ſhall treat of ſuch of them None 
wherewith the Farmer or Owner is accu- for 
ſtomed to ſtock or paſture his Lands, as 


Catiie, aud Horles, Oxen, Cows, Sheep, Goats, Hogs, I 
Sc. (and afterwards of Deers, Hares, Co- Coll 
nies, Turkies, Geeſe, Ducks, Hens, Pi- Cuſ 
geons, Sc.) the 

their Tung. To which may be added, the Young of are 

One in Ten. ſuch of thoſe before named, which may yield | F 
their Tithe in Kind; for if a Man hath Ten rall 
Colts, Calves, Lambs, Kids, or Pigs, in one be 
Year, one of them ſhall be to the Parſon or 
Vicar, Oc. Ti 

lf (a) pro But if he hath a leſs Number of any . Ti 

Rata. Sort, the Parſon, &c. can have no Tithes an 

12 Mod. 498. in Kind of them for that Year, without a Wl pe 
Special Cuſtom for it, but muſt have his ſel 
Tithe (a) pro Rata, either in Money the BW of 

Hew to be ac fame Year, or if the Cuſtom ſo directs, Bll 4 

counted. tarry *till the next Year, and then take his 
Tithe in Kind, reckoning both the Years Wl Þ 
together. = tc 

And yet by Cuſtom, though ſuch Young Bl 1 
are fewer than Ten, the Parſon may have | 0 
one of them in Kind every Year; as, if ll © 
there be only Seven, the Parſon to have 1 1 
one; and if there be a leſs Number than 1 ? 


— 


(a) Rateably, 
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* 3. 
ariſing Neven in one Year, the Owner to pay a 
fed and alf penny for each of them, is a good Cu- 
; of the tom, But where the Cuſtom is, That he One ia Sever. 
ipate of all have one of Seven, as of Calves, Pigs, 
and are Mc. there he ſhall not account the Young in 
two Years, and ſo the ſecond Year have 
of them None in Kind, but only have a Half-penny 


S accu- for each of them in both Years. Latch 
nds, as Wi 254. 
Hogs, if If a Man hath but one or more Calves, Calves, &c. 
es, Co- Colts or Lambs, &c. and ſells them; by the. 
1S, Pi- Cuſtom in many Pariſhes, he ſhall pay to 
the Parſon the 10th Penny of the Price they 
ung of are ſold for. 


y yield | And Note; Cuſtom in theſe Caſes gene- Cufom 1h di- 
th Ten rally directs the Payment, and is therefore to * N * 
in one be ſtrictly obſerved. 2 5 
{on or It is faid to be a good Medus for the 

Tithe of Calves, to pay one Calf for the 
f any Tithe if the Owner hath ſeven in one Year ; 
Tithes and if he has under ſeven, (a) to pay a Half- 6a) Bunb. 


out a 


penny for each of them; and that if he 307. 
ve his 4 


ſells any Calf, that he ſhall pay the Tenth 


y the of the Price for which he ſold it, 1 Roll. 

irects, ll Abr. 640. 

ce his But if a Man preſcribe to pay one Half- Fraud in Sek 
Years penny for every Lamb that he thall ſell be- 4%. Se 


fore the firſt Day of May, without other Bunb. 139. 


'oung Bl Tithe of them, and he by Fraud, to de- 
have BY ceive the Parſon, ſells his Lambs but one or 
as, it ll two Days before the firſt of May, this is no 
have Bll Diſcharge by the Cuſtom from paying Tithes 


in Kind. 1 Roll. Abr. 651. 

And as the Parſon is to have the Tithes 
of the Young, and Encreaſe of theſe Cattle, 
fo he on his Part is to obſerve the _ 

0 


r* 
than 5 

* 

— 

* 

F 
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Cuftom to reed An Action of the Caſe was brought againt 
Ja Parſon declaring, that within the Pariſh hem 


a common 


and Boar. 


Bunb. 3+ 


Barren Cattle. turage or Gains of barren 1 except by 


of the Place, for the better propagating An 
their Increaſe, elſe any Pariſhioner grieved lamm 
may have an Action of the Cafe again eme 
him, as in the Caſe of Tielding and Fee 
3 Cro. 569, and Moor 355. viz. on, 


there is a Cuſtom that the Parſon at al Pe 
Times of the Year had uſed to keep a com- ee 
mon Bull and a Boar, for the common Uſe 
of the Kine and Sows of the Pariſhioners, 
for the Increaſe of Calves and Pigs within 
the Pariſh; and that the Defendant being 
Parſon there, had neglected to keep them, 
by Reaſon whereof the Plaintiff being an 
Inhabitant, Sc. had loſt the Increaſe, Se. 
and the Court were of Opinion, that this 1 
was a reaſonable Cuſtom, and that every 
Inhabitant, prejudiced by the not . . 
the Bull and Boar, might maintain the Ac- 
tion. Vide ibid. 

A. libelPd in the Spiritual Court for the 
Herbage Tithe of young Cattle, viz. a Pen- 
ny for every one and on Motion for a Pro- 
hibition, 'twas ſaid, that for young Beaſts } 
brought up for the Pail, Cart, or Plough, 
no Tithes are due; and ſo it has been ad. 
judged. Vide Rep. Canon. 367. 

It was alſo ſaid, that a Preſcription for 
Tithes of Hedging Stuff cannot be main- 
tained, becauſe that preſerves the Land 
and Grain, Sc. out of which the Tithes 
ariſe z nor can they have Tithes for the Pal- 


Cuſtom. 
And | 


T dtd Cane A REES — 


eing an 
ſe, Ce. 
hat this 
t every if 


ceeping 
he Ac- 
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And by Hutton and Telverton, If they 
lam Tithes of any Things before they 


Some to Perfection, which Things are tithe- 


ble afterwards when they come to Perfec- 
jon, a Prohibition ſhall go; yet a Cuſtom 
ay be to have ev ear a Penny for 


oem; and if they are ſold before they come 


o Perfection, Tithes ſhall be paid for them. 


ee Woolmerſfton's Cafe in Hetley's Reports, 


d Rep. Canon. 367. 

See of Sheep, Lambs, Horſes, Colts, &c, 
oftea. 

ys note; of common Right, young Cat- en 73the- 
te ate Tithable when they are weanable, able, and how. 
hat is, can live without the Dam, of ſuch Bunb. 133. 
ood as the Dam herſelf is nouriſhed with; 
ind the Tithe of theſe is to be apportioned 
nd modify*d witi reſpect to the Cuftom of 
he Places where they are engender*d, brought 
orth, and nouriſhed. . 

Alfo where Cattle yield other Profit to Tithe of Milt. 


he Owner, beſides their Young, the Tithe 


pf ſuch Profit is to be paid to the Parſon, as 
pt the Milk of Cows. See 2 Brotwnl. 60. 


And, on the like Reaſon, that of Aſſes, and 


df Goats and Sheep, when their Milk is pre- 
erved by the Owner. 

But where one ſurmiſed, that the Cuſtom 
of the Country where he lived, was not to 


pay any Tithes of Milk of Ewes, a Prohi- 


bieion was granted (a) per Curiam, 1 Roll. 
Abr. 654. 


— r * —— Ml... ——_—__—__ * th 
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(<) By the Court, 
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Cheeſe. 


If Tithe-Milk, 
no Tithe- 
Cheeſe. Ante 
21. 


to be paid to the Pariſh where they are de 


Prohikition to 
a Suit for 
Tithe Milk. 


6 Mod. 261. 
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But by Cuſtom a certain Number / 


Cheeſes may be paid in. Diſcharge of the 
Tithe of Milk. See Godbolt, Wiſeman. and 
Dennis's Cale. 

So a Cuſtom to pay the roth Cheeſe 
made from the firſt of. May to the firſt of 
Auguſt, in Recompence of all Tithe Milk for 
the whole Year, is a good Diſcharge of the 
Tithe of Milk, for that Cheeſe comes by 
Labour, and the Tithe thereof is not due 
of itſelf. | 

So, to. pay the Tenth Quart or Tent 
Meal of Milk at the. Parſonage-Houſe, c. 
other certain Place, is good enough. 3: Cru 
609. and Afcor gog. S. C. 

Bat note, That as when Tithe-Milk ; b 
paid, no Tithe-Cheeſe is due. So wha 
Tithe-Cheeſe is paid no Tithe-Milk is to be 
required; and that when Cows yielding Milk 
are ſold, or otherwiſe removed into another 


Pariſh, the Tithe of Milk for the Time iff 


paſtured. | | 
And note the Caſe 2 Lieceſter verſ. Fol 
Mich. 3 Ann. B. R. viz. A Prohibition wa 


moved to ſtay a Suit by a Vicar in the Sp. 
ritual Court for Tithe-Milk, upon Suggel 


tion of a Modus that the Inhabitants of -thtf 
Place did, from ſuch a Day in April 'till 
All-Saints Day, pay every Tenth Day's Mil 
ſkimm'd and made into Cheeſe, and thalf 
ratione inde they were diſcharged of all Tithe 


Milk. 
And Eyre, againſt the Prohibition faid; ! 


is true that maki ing the Tithes of one (fir 
Crop into Hay will be a good Cauſe of ti 
Diſcharg 


(to 
tle 
Cor 
Orc 
Pla 
6 A 
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aber e Diſcharge of Tithe of the After-mowth ; but 
of the he denied that it would be a good Modus to 
nan and ſay, that for making the After- mowth into 
Hay they ſhould be diſcharged of the Tithe 
Cheeſe of the firſt Crop; and that the Modus here 
firſt oi alledged amounts to a non Decimando of the 
Hilk for Cream. 
> of the But for the Prohibition was urged Cro. El. Modus. 
mes by 609. and Moor go. a Medus to pay the 
not due Tenth Cheeſe made from ſuch a Time to 
ſuch a Time, in Lieu of all Tithe-Milk ; 
Tentiß which though it be but for Part of the Lear, 
uſe, oi yet being what they are not bound to do, 
.2 is a good Diſcharge of Tithe-Milk for all the 
* Year. See Raym. 277. Latch 222. And 
Milk 8 ſuppoſe it were to pay a Groat a Year for all 
o whe Tithe-Milk, that would be well: And why 
is to be not this? 
ng Milk And though the Court did not like the Curia. 
another ll Modus, as ſeeming very hard on the Vicar, 
Time (to be diſappointed of his Cream) yet to ſet- 
are de tle the Point, which they thought of great 
W Conſequence, they granted a Prohibition in 
erſ. y Order to try the Modus, and directed the 
tion wall Plaintiffs to declare therein forthwith. See 
the Sp. 6 Mod. 261. 
Suggel See alſo the Caſe of Hill. v. Vaux, Mich. 4 Modus to 
; of chal 10//. 3. B. R. 2 Salk. 656. viz. On a Suit % © whe 
pril ii in the Spiritual Court for Tithe of Milk, the ach — 
5's Milt Plaintiff moved for a Prohibition, ſuggeſting and { every 
and tha a Cuſtom in the Pariſh, that the gth of May ninth and tenth 
11 Titbeßß at Night, and the 10th of May in the . 1 
Morning, the Parſon was to have the whole, 2 der 
| faid; e Meal's Milk, and ſo every ninth and tenth =. c. 
ne (fir i in Lieu of all 
e of che a Tithe- Milk, is ill, Id, Raym. 359. 12 Mod. 497. 
Diſchatg Night 
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Night and Morning, 'till a young Lamb 
yeaned ſhould be heard to blear, in Lieu of ner: 
all Tithe of Milk; and the Caſe of thirty that 
Eggs in Lieu of all Tithe of Eggs was cited. ner: 
1 Roll. Abr. 648, 651. Bar 
4 Modus ro And per Cur, a Modus to pay one Thing Bl bec 
pay Part of for another, or a Part of the ſame Thing in ¶ but 
— —_— another Manner, may be good; but a Pre- the 
l ſcription to pay the very Thing that is Tithe, is n 
pnyable in ano- Can never be a good Modus, unleſs payable Pla. 


ther Manner. in ſome other Manner, 7. e. ſo as the Parſon I 
N 656, has a Benefit by it. See 3 Cro. 609. 2 Cro. ſolu 
J Mod. 206. 47. 1 And. 799. 1 Med. 229. Hob. 250. i con 

277. 3 Bulſt. 326. gen 


As to the Cafe put of the thirty Eggs, Wl the 
the Court held he his bound to pay them, ner 
whether he has Hens or no; and he muſt Par 
pay them at a certain Time. But by this othe 
Modus the Parſon may have Nothing; as / 
ſuppoſe a Lamb be heard to bleat before the in 5 
gth of May, (Quere if a juft Inference?) BW Pari 
See the Caſe of the Archbiſhop of York, St. Bl ſon 
infra. m Cou 

Tithe-Milt, In a Suit for ſmall Tithes by Exgliſʒ Bil ¶ not 

bow payable, in the Exchequer, and among the reſt for and 

Ray®- 277. Tithe of Milk, upon hearing of the Cauſe, A 
two Queſtions aroſe ; which were decreed as Bl Lan 
follow, 

1. Whether the Defendant ſhould pay a 
tenth Part of the Milk every Meal, or only 
pay every tenth Meal entire? And it was 
decreed that he ſhould pay every tenth Meal | 
entire. 

and where. 2. The ſecond Queſtion was, Whether d 
Jure the Pariſhioners ought to ſend the Tithe 
Milk to the Parſonage Houſe, or that the 
Parſon 
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Parſon ought to fetch it from the Pariſhio- 
ners? And it was agreed by the whole Court, 
that it ought to be carried by the Pariſhio- 
ners. And by the Chief Baron and two other 
Barons, to be delivered in the Church Porch, 
becauſe the neighbouring Pariſhes did ſo; 
but by Raymond, it ought to be carried to 
the Parſonage Houſe, becauſe where there 
is no Cuſtom, the Common Law muſt take 
Place. See Raymond's Rep. 277. 

But Quere the Reaſon of this ſecond Re- Quare. 
ſolution, and how the Tithe of Milk be- 
comes different from other Tithes; which 
generally are to be ſet out, and rendered in 
the Place where they ariſe, and the Pariſhio- 12 Mod. 206. 
ner is not compellable to deliver them at the 
Parſonage Houſe, Church Porch, or any 
other Place than where they ariſe. 

And note; though it was ſaid by Hutton 
in Fpencer's Caſe, that by the Civil Law the 
Pariſhioners ought to give Notice to the Par- 
ſon when the Tithes are ſet forth; yet the 
Court adjudged, that the Common Law docs 
not oblige one thereto. See Noy's Rep. 19. 
and note well 2 Vent. 48, 49. 

Alſo the Tithe of the Wool of Sheep and Tithe of Sheep 
Lambs is to be paid to the Parſon or Vicar, a Wl. 
or other Proprietor of the Tithes, viz. pro- 
portionably for ſuch Time as they are fed 
or remain in the Pariſh; as thus, viz. eight 
Pounds of Wool in Eighty, of forty Sheep, Hab and 
if fed in the Pariſh a whole Lear; four 
Pounds if they were there but Half a Year, 
two Pounds of Wool if there but three 
Months, and but the Tithe or Tenth of the 
twelfth Part of the Wool, if they lay and fed 

II 


but 
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but one Month in the Pariſh. See 2 Keb. 293. 
But no Tithe is due where they are kept leſs 
than thirty Days in a Pariſh. See Degg 255. 
And it is ſaid, where Cows lodge in one Pa- 
riſh and feed in another, the Tithes ſhall be| 
divided. (a) Sed Quære, & vide poſt. | 
when payable. And note; the Payment of the aforeſaid} 
Proportion is due (b) de Fare, at the Time 
when it is clipped ; but by Preſcription i} 
may be ſet out all together at any other 
Time; and if the Spiritual Court will not 
allow of ſuch Preſcription, they are to be 
prohibited. Moor 910. See 3 Cro. 702. 
And by the Opinion of Jones, if a Pa. 
riſhioner ſell his Sheep, the Parſon ſhall have 
Allowance for the Tithes of them after their 
Shearing. Latch 254. a 
Alſo, where the Owner of the Sheep had 
depaſtured them in the Pariſh from Michael. 
mas to Lady-Day, and then fold them, and «| 
Suit was in the Spiritual Court for a tenth 
Part of the Bargain; and the Owner to have 
a Prohibition ſurmifed, that he would pay 
the tenth-of the Wool of them according toi 
the Cuſtom of the Pariſh; a Prohibition was 
denied (c) per Cur. Popb. 197. 1 
For, as Dodderidge Juſtice ſaid, by this 
Way the Parſon ſhall be defrauded of all, i 
he ſhall not now have his Recompence. Fa 
that it was not the Time of Shearing when 
they were ſold, and the Sheep are now gone if 
into another Pariſh, And Whztlock ſaid, that 


Lt — — 


* 


(a) But Quere, and fee after, (6) | Of Ri. 
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(<) By the Cour, 
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eb. 293 ca) de animalibus inutilibus, the Parſon ſhall (a) De anima. 
ept lels BW have the tenth Part of the Bargain, ſor de- I "ad 
2 +1 paſturing them, as Horſes, Oxen, Sc. But © 
one Pa- 


e) de animalibus utilibus, as Cows, Sheep, 
ſhall be c. he ſhall have the Tithe in Specie. Popb. 


jt 


. . 107. ' 
for eſaid | 955 if a Man doth pay the Tithe of Lambs Lands. 
e Time at Mark's Tide, and at Midſummer following 
ption t doth ſhear the Reſidue of his Lambs, viz. 
v. other the nine other Parts, he ought to pay Tithes 
will not of their Wool alſo; although there is not 
> to be above two Months betwixt the Time of the 
702. Payment of the Tithes of the Lambs, which 
fa Px were tithed with their Fleeces, and the Shear- 
all have Wing of the Reſidue, for this is a New In- New Hncrea/e, 
er their reaſe; and Prohibition was denied accor- 

ingly. 1 Roll. Abr. 642. 
eep had Note alſo; the Caſe of the Archbiſhop of 4 Modus r 
Michael. rk v. Ibæ Duke of Newcaſtle, Mich. 3 Ann. lin Fleeces of 
„ and 2 Scaccario, as reported in 2 Salk. 656, 657. — Lomb 
a tenti was thus: A. preſcribed to pay ten Fleeces for all Tithes; 
to have g of Wool and two Lambs, in Lieu of all 7% Court di- 
uld pay Tiches; and Price and Bury, Barons, were vid, if goed 
ding to f Opinion that this was an ill Modus, be-“ . 
ion was 


auſe it was one Species of Tithe for another: 

Alco there is great Incertainty therein, for 
by this one Fleece may be twice as big and three 
f all, i iWTimes the Value of another. See 2 Luteo. 
e. Fay 
g when 
»w gone if 
id, that "7 


1052. 3 Cre. 276, 786. Moor g0g. 1 Rel. 
(br. 649. Dyer 149. Hard. 174. 

But Ward Ch. Baron, and Sith Baron, 
eld contra, viz. 


(=) Of uſelei Animals, (6b) Of uſeful Animals. 
H 2 1. That 


Of Rizh 
4. 
" 
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Modus quid. 1. That a Modus is nothing but a real 
See Abr. Ca Compoſition for, or in lieu of Tithes, 
8 or an annual Profit certain and perma- 


65. nent. O 
Firzgib, 119. Barnard. K. B. 292. Moſeley 266, 279. 


2. That the Payment of any one Chattel 
good. for Tithe, was or might be a good Mo- 
dus, as well as Money ; for why might 
not the Parſon originally agree to take 
ten Fleeces for his Tithe, as well as a 

Penny. | 
3. They admitted, that Payment of Tithes 
of one Species, or Payment of a Modus 
for one Species of Tithes, could not be 
a Diſcharge as to another Species, But 
4. They held, that this was not a Pay- 
ment of Tithe, nor a Payment for a 
Species of Tithe, becauſe it was to be 
paid at all Events, whether there be 

Sheep or no. 

They denied the Caſe of 1 Roll. Arr. 
651. and held it no more uncertain, than 
to pay a Modus of ten Cheeſes, which 
may differ vaſtly both in Nature, Quar- 
tity and Value. Vide ante, | 

6. That it tends to the Diſquiet of a Coun- 

try, to break in upon Cuſtoms and 
Uſages; and that it ought not to be 
done but on plain and manifeſt Rea- 
ſons. See 2 Salk. 656, 657. ! 


1 


Nats And note; the Opinions of Ward Ch. Bi 
ron, and Smith Baron, ſeem to be highly 
rational and concluſive ; and had they been 

| concurred 


conci 
have 
touch 
ſeque 
have 

So 
Tithe 
Shee 
and J 
befor 
whic 
conve 
this 
in Ot 
it, th 
off te 
the 1 

Set 
al. M, 
is de 
that 1 
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Caſe 
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concurred in by the two other Barons, would 
have ſettled divers Cuſtoms and Moduſſes 
touching the Payment of Tithes, and con- 
ſequently have prevented many Suits that 
have ſince ariſen thereupon. 

Some are of Opinion, that not only the p70), Neck- 1 
Tithe of the Wool upon the Bodies of the , &c. Q. 1 
Sheep or Lambs, but alſo that of the Head 0 
and Neck, Tail, Locks, &c. though cut off i 
before Sheering Time, is due and payable ; 
which may be true, if what is ſo cut off be | 
converted to the Owner's Uſe or Profit. And 
this has ſome Colour of Reaſon; for that, 
in Order to avoid the Payment of Tithes for 
it, the Neck-Wool is often fraudulently taken 
off to the leſſening the Weight and Value of 
the Fleece. 

See for this the Caſe of Foſſe v. Parker & 
al. Mich. 14 Fac. 1. B. R. where this Matter 
is debated; and when it was there urged, 
that if ſuch Abuſe was in the cutting off of | 
the Neck-Wool, &c. it ought to come on Fl 
the other Side, to ſhew it to be ſo, as in the 1? 
Caſe of Ratings; the Court at firſt was 9 
againſt this, and at the ſame Time refuſed to 
grant a Prohibition: But at another Day, on 
Suggeſtion and Proof that they uſed to wind 
up the Fleeces at their own Charge, &c. 
this was held a good Conſideration for the 
Neck-Wool, and a Prohibition was accor- { 
dingly granted. See 3 Bulſt. 242. 1 Koll. 1 
Ar. 645, 646. Lit. Rep. 31. bi 

And when one preſcribed, that he paid the Lis of Woe? 4 
tenth Fleece of Wool, in Satisfaction of all The free. 4 
Locks and Tithes due for Wool, though it 
was moved that the Preſcription was not 


| 

{| 
—y good [ 

| 


= 
PTY «< Þ lt Ne tn. —— lf ro. 3233 S * 3. 
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good, becauſe it is no more than to have the his 1 
lame Thing of the ſame Nature in Recom- 
pence ; yet the Court held, that che Sub- their 


ſtance of the Preſcription was good, and that or ul 
the Locks being but of ſmall Value, were It 
Tithe-free, 3 Cro. 363. and note; it ſeems Shee 
to be there reſolved, that where Tithe Fleeces other 


of Wool are paid, there ſhall be no Tithe the | 

paid of the Locks and Pelts. See Dep. 2 57. Far 
But ſee Moor 911. that a Preſctiption to Nes 

be diſcharged of the Tithes of Locks of che 


Wool ought to be ſhewn, though the Locks Br 
were caſually loſt. Quære ibid. 3 Bulſt. 242. Own 
| 1 Roll. Abr. 645. Z. 14, 15, 16. for ' 
D:rty Locks Alſo, if a Pariſhioner doth cut off the and 


cal of dirty Locks from his Sheep before the Time Vene 
of Sheering, the better to preſerve them from 
Vermin, and this be done without Fraud, 
no Tithes ſhall be paid thereof; per Cur. 1 B 
Rell. Abr. 646. eſpecially if the Pariſhioner * 


can preſcribe for it, in Conſideration, that pon 
he is to wind up the Parſon's Tithe Fleeces, hs 
Se. See WMilliams and Wilock's Caſe. 8 


Sheep hig Tf Sheep be ſhorn, and die of the Rot or on 
after S44eri78- other Diſeaſe before the Eaſter following, Wy 
their Wool is not tithable, unleſs the Parſon w 

can preſcribe to have it, F. N. B. Conſulta- hy 

tion 51. But by Deddridge and Jones, if a Tir 

Man's Sheep die of the Rot or other Diſeaſe, KD 

or the Owner kill or ſell them, he muſt pay b 

Tithe for the Wool ratably. Latch 254. 2 

But ſce 1 Rol. 646. Z. 18. If a Man doth eu 

kill his Sheep, he ſhall pay Tithe for their 2 5 

Wool, but not for the Pelts or Skins. "4 

Sheep killed, But for the Carcaſſes or Bodies of Sheep q 
ad on his Lands in his Pariſh, and eaten Y 12 
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his Houſe, no Tithes ſhall be paid ; per Cur. 
1 Roll. Abr. 647. & 1 Cro. 237. Nor for 
their Wool neither, if wrought up and ſpent, 
or uſed in the Family. (per W. B.) 

It a Man keep Sheep in one Pariſh, till 
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Sheering Time, and then ſell them into an- or ld. 


other Pariſh, in this Caſe, per Williams (Juſt.) 
the Vendee ſhall pay the Tithe-Wool to the 
Pariſh where they were depaſtured in the 
greater Part of the Time of the growing of 
the Wool, Moor 911. 

But if there be a Preſcription, that the 
Owner of the Sheep ſhall pay a Half-penny 
for the Wool of . Sheep ſold after Sheering, 
and before Michaelmas, this is good, and the 
Vendee ſhall be diſcharged. 161d. 


By the Canon Law, where Sheep lodge in Tithes apper: 


one Pariſh, and depaſture in another, the ned. 


Tithes are to be divided. Vide Degg 258. 
But to me this ſeems unequal, for that the 
Land where they depaſture is made worſe 
by their Feeding, but the Land where they 
lodge is improved by their Compoſt, and 
conſequently the Parſon there ought in Rea- 
ſon to have a leſs Share of the Tithes. 


The Owner having paid Tithes of the Herbage; 


Wool of Sheep, he ſhall not pay any Tithe 
for their Herbage, for then he ſhould pay 
Tithes twice of one Increaſe; 1 Roll. Abr. 
642. & 1 Rol. Rep. 62. and therefore, if he 
buys Weathers, and afterwards ſhears, and 
then ſells them, no Tithes ſhall be paid of 
their Paſture, for that he ſhall pay Tithe of 
their Wool. Per Cur. 1 Rol. Abr. 647. 


By the Canon Law, if ſeveral Mens Sheep Cann Law 
depaſture together, yet this ſhall not make con/fent with 
H 4 them C. 
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them to be tithed together, but every Owner 
ſhall pay his own Tithe. But if the Head 
of a Family has his Sheep mixed with his 
Childrens or Servants, or others under his 
Tuition, and he takes the Profit of them to 
his own Uſe, in ſuch Caſe they ſhall be tithed 
together. See Degg 257. and this Rule of 
the Canon Law ſeems reaſonable and con- 
| ſiſtent with that of the Common Law. 
on = But as we have elſewhere obſerved, both 
5 5 Ss. the Canon and the Common Law, in the 
Caſe of Tithes, is to be guided by Cuſtom, 
and Preſcription, by Virtue whereof a Modus 
decimandi, or Cuſtom, or Preſcription of 
tithing has in many Places been introduced 
a few Inſtances whereof, with reſpect to Tithe 
Wool, we ſhall here Inſert; reſerving a more 
particular Diſcourſe thereof to the Chapter of 
Cuſtoms, Preſcriptions, and Modus's of 7. _ 
hereafter. But note; ſuch Cuſtom, &c. mu 
be founded on Reaſon, and at leaſt ſuppoſe 
a good and reaſonable Conſideration. 
Preſcriptim to If a Preſcription be, that if the Owner 
Za gg ei. hath under the Number of ten Fleeces of 
ſu, r. Wool, he ſhall pay a Penny to the Parſon 
SS for the Tithe of each of them; and if he 
hath more, that then he ſhall deliver to the 
Parſon the tenth Part of his Wool upon his 
Conſcience, without Fraud and Covin, (a) 
fine viſu vel taftu of the Parſon of the nine 
Parts ; this is not a good Modus, for that it 
is unreaſonable, and is in Effect to give to 
the Parſon no more than the Pariſhioner 
pleaſed. See 1 Roll. Ar. 648. per Cur, 


— 


ſcription. 


te) Without the Sight or Feel, | 
| mY 80 
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So if a Preſcription be, to pay every tenth 7 pay every 
Pound of m—_ for — Tithes of the Wool z _ 
and it is not ſhewed what he is to pay, i f 
the Wool doth not amount to ten a ett 
this is not good; for that is a Preſcription in Wool by the 
non Decimando, if it be under ten Pounds (and Pound, and not 
the Tenth is due of common Right. ( rg 
1 Roll. Abr. 648. 2 Stra. 783. 

Neither is it a good Preſcription that one | 

hath paid the Tenth of the Wool of all 
Sheep that he had before Lady- Day, and 
ſheered or ſold, or put into another Pariſh, 
or the Value of the Tenth thereof at that 
Time, and this in full Satisfaction, as well 
of all Wool of ſuch Sheep, as of all other 
Sheep brought into the Pariſh after Lady- 
Day. For it is not reaſonable that the 
Tithes that one Man pays ſhall be a Diſ- 
charge for all the other Pariſhioners. 1 Roll, 
Abr. 649. 

But note; there was a Miſtake in the lay- preſcription 
ing of this Preſcription ; for it was intended Halen. 
to be a Diſcharge of all the Sheep of the 
Party himſelf only, which were brought 
into the Pariſh after Zady-Day, though not 
ſo expreſſed ; and had it been ſo laid, the 
Preſcription would have been good; and 
ſo it was adjudged in another Caſe the ſame 
Term, i. e. Mich. 9 Car. 1. 1 Roll. Abr. 


49. | 

& if the Parifhioner preſcribes, that in Sheep fold two 
Conſideration he had Time out of Mind Day: before 
paid Tithe Wool of all Sheep that he ſheer- S-cering. 
ed, viz. as well of thoſe which he bought 
but two Days before the Sheering, as of 
others that he had kept all the Year, he had 

uſed 
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Bargain of 
Chbeep. 


Locks Mol. 
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uſed to be diſcharged of the Tithe Wool of 
all Sheep that he fold two Days before the 


Sheering : This is a good Preſcription, be- 
cauſe by the (Spiritual) Law, the whole 
Tithe Wool of the Sheep nouriſhed in an- 
other Pariſh, and ſo lately bought before that 
Sheering, is not due to ſuch Parſon. Ad- 
judged 1 Roll. Abr. 648. 

But a Cuſtom to pay Tithes in Kind for 
Sheep, if they continue in the Pariſh all 
the Year; and if they be ſold before Sheer. 
ing-time, but a Half-penny for every one fo 
ſold, was held an unreaſonable Cuſtom ; for 
by ſuch Means the Parſon may be defeated 
of his Tithes. See March, Caſe 128. 

So a Prohibition being prayed, for that 
the Parſon libelled in the Eccleſiaſtical Court, 
for the tenth Part of a Bargain of Sheep 
which had depaſtured in the Pariſh from 
Michaelmas till Lady-Day, on a Suggeſtion 
that he was ready to pay the tenth Part of 
the Wool of them, according to the Cuſtom 
of the Pariſh ; the Court refuſed to grant a 
Prohibition. For that by this Way the Par- 
ſon might be defrauded of all the Tithe, 
And the Sheep being now gone into another 
Pariſh, he cannot have any Tithe Wool at 
this Time, it not being the Seaſon of Sheer- 
ing. See Hob. 197. 2 Salk. 656. 

On Motion for a Prohibition for ſuing for 
Tithes of Locks of Wool, it was ſuggeſted, 
that he had (according to the Cuſtom of 
the Pariſh) paid the tenth Fleece of Wool, 
in Satisfaction of all Locks and Tithes due 
for Wool; and the Court held that the 
Subſtance of the Preſcription was good 

enough, 
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enough, becauſe Locks are not of the ſame 
Value with the Fleece; but in regard there 
was a Fault in the Suggeſtion, (it not being 
ſaid that they had uſually paid, and which 
makes it iſſuable,) a Confilfition was award- 
ed. See Jeſſop and Paine's Caſe, 1 Cro. 
3 Cro. 363. Et vide ante. 
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And note; Uſe or Preſcription falls under cafe u- 


the peculiar Cognizance of the Common able. 


Law, being a Matter iſſuable and properly 
triable by Jury; and it is in Order to try 
ſuch Cuſtom, Cc. that the Court grants a 
Prohibition; ſo that if ſuch Cuſtom or Pre- 
ſcription be not certainly ſhewn, no Prohibi- 
tion ſhall go, for that no certain Iſſue can 
ariſe, or be directed to be tried thereupon. 
Vide plus poſt, in the Chapter of Cuſtoms, &c. 


Not only the Tithes of ſuch Cattle, which Barren Cartle 
yield a Tithe in Kind, are to be paid; but depafured and 


alſo for the depaſturing ſuch as are barren . 


Stock, as for Horſes, Oxen, Bullocks, Se. 
depaſtured to be fold in the Pariſh where 
they are depaſtured. See Het. 100. 3 Cro. 
475, Cc. And fee Salk. 655. That the 
Tithes for Agiſtment of barren Cattle are 
due of common Right. Cumb. 403. 4 Mad. 
336 and* 340. Hicks and Woodſon. See the 
Caſe poſt, in the Chapter of Cuftoms, &c. 
Therefore, after a Man hath paid the tenth 
Colt, Calf, or Lamb, if he rears any of the 
reſt, and ſells them before they yield Profit 
to the Parſon, or be uſed for the Plough, he 
ſhall pay Tithe of them. Moor gog. and 
3 Cro. 475. and Het. 85. 
So of Milch Cows, if after they are grown 
old, or otherwiſe they be kept dry and de- 
paſtured 
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Oxen to till 
the Land. 


Plough and 
Saddle Hor es. 
See Caſes of 
Eq. Abr. 

p. 366. 
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paſtured as other dry Cattle, though but for 
one Month, a Tithe ſhall be paid for them. 
And ſo it is if they are fatted and ſold. 
Het. 100. | | 

And if a Man doth buy Cattle, and feeds 
and ſells them, he ſhall pay a Tithe for 
them, for that they cannot render any other 
Tithe. But it is otherwiſe of Sheep, for 
there the Tithe is to be paid of the Wool. 

And if a Man buys or breeds Beaſts, and 
feeds them, and ſpends them in his Houſe, 
he ſhall not pay any Tithes for them. Per 
Cur. See 1 Rol. Abr. 647. Moor go. Goldſb. 
174. 3 Cro. 446. 

So if he, having paid Tithes of his Colts 
or Calves, doth rear any of the reſt, or buys 
others, to till his Land in the ſame Pariſh; 
or doth rear Cow Calves for to bear Calves, 
or for the Dairy, no Tithes ſhall be paid for 
the Paſture that they eat in the mean Time. 
Het. 85. See 1 Roll. Abr. 846. 2 Bulſt. 238, 
1 Rol. Rep. 38. Moor 909g. 3 Cre. 702. 
2 Brownl. 30. 

Nor ſhall Tithes be paid for the Paſture 
of Oxen uſed to till the Land in the ſame 
Pariſh, nor for the Paſture of Beaſts of the 
Pail at ſuch Time as they were milked, c. 
per Cur. 1 Rol. Abr. 646. 

And no Tithes ſhall be paid for the Pa- 
ſture of Horſes, when employed in Plough- 
ing or other Huſbandry. 1 Rol. Abr. 646. 
Or if a Perſon keeps a Saddle Horſe for his 
Pleaſure, no Tithes ſhall be paid for his 
Graſs. See 1 Bulſt. 171. Het. 94. 1 Ven. 


236. 


But 
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But though Oxen, &c. have been uſed 
to the Plough, yet if they are afterwards 
fatted in Order for Sale, Tithes ſhall be paid 
for the Agiſtment of ſuch Oxen, or other Azi/ed. 
Cattle, during the Time they were grazed 
and fatted, in order to be ſold,  notwith- 
ſtanding they had been formerly uſed to the 
Plough ; for the Reaſon of their Diſcharge Nee. 
now ceaſes, they being become no Way be- 
neficial to the Parſon in any other Tithes ; 
adjudged in the Caſe of Sandys v. Eaſtmond, 


in Scac. See Parliament Caſes 192, Ec. & 


infra. 

For the Advantage which the Parſon is Ratio. 
ſuppoſed to have by the Labour, Cc. of 
ſuch Cattle, by improving the Lands in the 
Pariſh, whereby his Tithes are to be increaſed, 
is the Reafon of the Diſcharge of the Tithes 
of ſuch Cattle. 

And therefore, as I conceive, if one breed 
up Cattle for the Plough, &c. but hath not 
any Arable Land within the ſame Pariſh, 
whereupon to employ thoſe Cattle, but em- 
ploys them in another Pariſh, ſuch Cattle 
ſhall pay Tithes to the Parſon of the Pariſh 


where they are depaſtured. See Hard. 184. 


Holdbeech v. Whadcack, in Scacc. 


And in like Manner it has been held, that 


if a Horſe be kept to carry Coals, Sc. for 
Hire or other Gain, Tithes ſhall be paid for 
his Paſture. And if, when the Caſe is ſo, 
the Owner doth ſurmiſe, that he is kept for 
the Uſe of Huſbandry, the other may al- 


ledge that he is kept to carry Coals, and 
the Allegation is traverſable. And ſo if the raver. 


Owner alledge that dry Cattle are kept for 
| the 
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Cattle agiſted 
in one Pariſh, 
and plowing 
in another. 


- 


1 


Fee Cro. El. 
446, 475» 


Curia. 
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the Plough, this is traverſable; and the other 
may alledge that they are kept for Sale, with- 
out that, that he keeps them for the Plough, 
See Het. gg, 94. | | 
And note the Caſe of Swales v. Lowther, 
Trin. 7 V. 3. 5 Mad. 96, 2 A. had a 
Q 


Houſe and a great Farm of Arable Land in 


the Pariſh of Kippax, where he dwelt z and 


alſo five Acres of ploughed Land, and forty 
Acres of Paſture in Snillington, upon which 
Paſture he fed his Cattle which were em- 
ployed in Huſbandry, in the . Pariſh of 
Kippax. 
The Parſon of Snillington libelled for Tithes 
for the Agiſtment of the Cattle there; and 
thereupon the Defendant ſuggeſts, that by 
the Cuſtom of England, no Tithes ought to 
be paid for the Agiſtment of Cattle kept for 
Plough or Pail. et | 
And it was moved for a Prohibition, that 
the Plaintiff cannot libel for the Agiſtment 
of Cattle, but only for ſuch as are fed in 
the ſame Pariſh and not elſewhere, and that 
the Paſturage of Cattle uſed for Huſbandry 


"i the ſame Pariſh, is not tithable, becauſe 


the Parſon has Tithes for them in another 
Kind. 


On the other Side it was ſaid, that the 


| Parſon is to have a Profit wherever the Pa- 


riſhioner hath any Benefit; (a ſtrange Doc- 
trine,) and that he is an Inhabitant where- 
ever he hath Land. | | 
But the Court would not grant a Prohi- 
bition upon the firſt Motion, but 'gave the 
Defendant Leave to amend his Suggeſtion, 
by adding that he had Arable Land in Snil- 
lington, 
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lington, and did exerciſe Huſbandry there: 
And it was ſo amended. 

And afterwards in Michaelmas Term it was See Ld. Raym. 
moved again, and the Court were then of 129. 
Opinion, * That if the Cattle depaſtured were 
* not for ploughing the Land in the ſame 
« Pariſh where they are fed, he ſhall pay 
« Tithes though they plough in another Pa- 
© riſh; and if he had more Cattle than he 
employed for the Plough in the ſame Pa- 

« riſh, he ought to pay Tithes for them.” 

But they ordered the Defendant to make 
Affidavit to aſcertain the Fact. 

Upon a Suit for Tithes of dry Cattle, to 27 paid in 
have a Prohibition the Surmiſe was, that he Kind Par- 
uſed to pay the tenth Sheaf of Corn, the e. cannot 
tenth Cock of Hay, the tenth Fleece of - wi »15 ag 
Wool, the ſeventh Calf, the Parſon to pay hig, 
three Half-pence, and the gighth Calf, if he 
had eight, and 'the Parſon to pay a Penny, 
and fo to ten; and if he had under ſeven, to 
pay only a Half-penny for every one; and 
after the ſame Rate for Lambs and Colts; 
and that this was in Satisfaction for the Tithes 
of dry Catile, and for all other Tithes of 
Corn, Hay, and Cattle. 

And the Opinion of the whole Court was, Surmi/e in- 

that this Surmiſe is not ſufficient, for that /uficierr. 
which he uſed to pay is but the Tithes in 
Kind, and therefore cannot be in Satisfac- 
tion for the Tithes of other Things than 
themſelves. Moor 454, 909. 1 Roll. Abr. 
651. But if it had been only for dry Cattle 
for Plough and Pail, it had been good. Bid. 
and ſee 3 Cro. 446, 475. Goldſo. 147. 1 Kol. 
Abr. 651, | 


See 
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See alſo 2 Salk. 657. Ld. Raym. 358. That 
Payment of Tithes of one Specie, cannot be 
a good Modus tor all Tithes. | 
And Hid. 656. That a Modus to pay 
Part of the very Thing that is Tithe, is not 
good, unleſs it be payable in another Manner 
(whereby the Parſon has ſome Conſideration 
for the Reſidue of the Tithes not paid.) 12 
Mod. 206. | 
Tithe Milk. - Therefore to pay a whole Meal's Milk 
Vide ante 93, ſuch a Day, and fo every ninth and. tenth 
n Night and Morning, till ſuch a Day, in 
Bunb. 40. Lieu of all Tithe Milk, is ill. See 2 Sakk, 
| 656, 657. Goldſb. 147. Vide poſt. 

So when a Surmiſe was of a Uſage to 
pay a Penny yearly for every Milch Cow, 
and an Half-penny for every other Cow, 
and an Half-penny for every Mare, in Sa- 
tisfaction for the ,Tithes of all Cows, Horſes, 
Steers, and other Cattle, -it was adjudged in- 


ſufficient for the Reaſon aforeſaid. Moor 91, 


Sec. ſupra. _ - 

—_ „Die But if the Uſage hath been, that they 
bange , Milk. vho have Milch Kine in the Pariſh, have 
paid nine Cheeſes yearly at a Day certain, 
in Diſcharge of Tithe Milk and fatting Cat 
tle, this may ſerve for a good Surmiſe, be- 
cauſe the Cheeſes are made by. Labour, and 
are thereby become Things of another Na- 
ture than the Milk was. 1 Rol. Rep. 62. 
2 'Bulſt. 238. 
And Note; for aſcertaining the Payment 
of Tithes of Cattle fed or depaſtured on 
large Waſtes and Commons, where the 
Limits and Bounds of Pariſhes are not 
well known, and which Waſtes and Com- 
mons 


Cattle fed on 
large Com- 
mons, &c. 


mons 
enacte 
follow 

5B. 


fal! 


going 
Comme 
tainly 
treaſe 
or Con 
Portio 


E paid t 


ever { 


But 
Bench 


That mons may lie within ſeveral Pariſhes, it is 
ot be enacted by the Statute 2 & 3 Ed. 6. c. 13. as 
| follows. 
Ray 2 That all and every Perſon, which hath or Stat. 2 & 
net „, have any Beaſts or other Cattle tithable, Ed. 6. c. 13. 
annet WY going, feeding or depaſturing in any Waſte or 
ation WY Common Ground whereof the Pariſh is not cer- 
111 tainly known, ſhall pay their Tithes for the In- 
treaſe of the ſaid Cattle ſo going in ſuch Waſte 
Milk or Common to the Parſon, Vicar, Proprietary, 
tenth WY Portionary, Owner, or other their Fermors, or 
„ in Deputies of the Pariſh, Hamlet, Town, or 
Salk, 8 other Place, where the Owner of the ſaid Cat- 
tle inbabiteth or duwelleth. 
e to But notwithſtanding this Statute, if by Ciſen con- 
Cow, {MY Preſcription, Time out of Mind, the Tithes naue. 
Cow, of Cattle depaſtured and kept upon any ſuch 
1 Sz. 8 Waſte or Common, where it is not known 
rſes, within what Pariſh the ſaid Waſte or Com- 
d in- mon lies, have been paid to the Parſon of 
911, BY any Parich, Cc. ſuch Cuſtom or Preſcription 
ſhall not be taken away, by the ſaid Clauſe 
they of the Stat. ſupra. But the Tithes ſhall be 
have paid to ſuch Parſon, c. according to ſuch 
tain, Preſcription. See Savil 60. 
Cat- But a great Doubt has been, whether Carle for 
„be- Cattle for the Plough, Pail, and Saddle, Pugs and 
and ſhould be. accounted Tithe-free, without a P 4/5919 
Na- Surmiſe of ſome Cuſtom for it? And — —_— 
62. chardſon, in ThornhilPs Caſe in Hetley, held, Bunb 3. 
that a Surmiſe (of a Cuſtom) ought to be 
ment made, and that he had ſearched the Books 
1 on and the Book of Entries, and found that 
the ever ſome Surmiſe is made. 
not But Croke replied, That in the King's 
dom: Bench he had twenty Times ſeen Prohi- 
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bitions granted in ſuch Caſes, without any 

ſuch Surmiſe; that is, to Suits in the Spi- 
ritual Court for Tithes for Saddle-Horſes, 
2 young Cattle kept for Plough and Pail, 

Het 

And i it is ſaid by the Lord Ch, Baron 
Hale, that of common Right, no 'Tithes i 

are due for Cattle bred for: the Plough and 
Pail, to be uſed in the ſame Pariſh, But if 
they belong to another Pariſh, Tithes are 

due for them (i. e for their Feeding); and 
of that Opinion was the whole Court of Ex- 
chequer, Paſ. 13 Car. 2. Hardr. 184. 

See Bund. * Reſolved by Bury, Price, and Montagu, 
_ 3 * Barons, that the Tithes for depaſturing un- 
there, profitable Cattle ought to be paid by the 
© Occupier of the Ground, and not the 
Agiſter: And by Lord Chief Baron Bury, 
and Price contra Montague, that Saddle- 
Horſes ſhall pay no Tithes, no more than 
Cattle for the Plough and Pail, or Cattle 
killed for the Uſe of a Man's own Family, 

in Reſpect of the Profit that otherwik 
| accrues to the Parſon from theſe. | 
4 ee The Plaintiff, being Rector of the Pariſh 
38. pl. 7. of Hemyore in Devonſpire, brought à Bill 
| tor Agiſtment Tithes againſt the Agiſter; 
the Cale appeared to be thus: . Defendant's 
Father lived in the Pariſh and rented a Farn i 
there, Defendant lived with bim, and bt 
being a Butcher and renting a Farm in ai 
adjacent Pariſh, frequently brought Catil 
and put them in bis Father's Ground for tui 
or three Nights, and ſometimes felled | ſont 
of them-off, but generally ſent them to bis 
owy Farm. The Queſtion was, _— 
6 the 


SO yew bas Lo WS 


> Se IC S Sh #7 Ye YE 2D BY 


; any * the Owner of the Land, or the Owner of 
Spi- the Cattle ſhould pay Agiſtment Tithes ? 
oraes, Chief Baron and other Barons agreed, that 
Pail the Demand ought to have been againſt 
the Occupier of the Lands for the Agiſt- 
Jaron * ment Tithe, if any had been due, but 
ithes they thought in this Caſe nothing appeared 
| and due, and Baron Page ſaid, that as to what 
ut if © had been ſaid, that the Demand might be 
s are either againſt Occupier or Agiſter, that 
and could not be; for the ſame Duty could 
Er. not ariſe in two different Perſons at the 
* ſame Time. 

age, But although ſuch Cattle as aforeſaid be Young Cattle. 
g un- Tithe-free, Sc. of common Right, without | 
y the BF any Cuſtom or Preſcription for it, yet on 
t the the other Hand, if the Parſon can preſcribe 
Bury, to have Tithes far young Cattle whilſt rear- 
ddle- ing for the Plough and Pail, as to have year- 
> than ly one Penny, or the like, for each of them, 
Cattle this is good; but not without a Cuſtom for 
mily, it. Per Hutton and Telverton only preſent. 
rwile Helley 85. | 

= And note; Tithes of Agiſtments and Her- ien: af 
Pariſh WE dage of barren Cattle are due of common barren Catile 
a Bill Right, and where Tithes are due of com- £4 Raym. 
aſter mon Right, a County or Hundred cannot '37' 
dant's — in a non Decimando. Contra, if 
Forn BS Tithes are not due of common Right; for 
ud „ - there a Country or Hundred may ſo pre- 
in al ſcribe. See the Caſe of Hicks and Woodſon, 
Cal 2 Salk. 655. 4 Mod: 336. Cumberb. 403. Skin- 
au- ner 560, 561. 
| ſome * If a Man depaſtures unprofitable Cattle guab rep. 1. 
0 bi in his Ground, he ſhall pay Tithes in Pro- 
my * portion to the Number of the Cattle and 
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Value of the Land, generally at the Rate 
of 25. in the Pound; and the ſame Pro- 
© portion is to be obſerved, if they are tra- 
velling Cattle, that come and go ſucceſſive- 
ly: Cattle fed upon Meadow Ground 
© after it is mowed, ſhall not pay Tithes, 
© unleſs by Cuſtom.? 

Vibe thereof, I he Tithe of barren Stock tithable is to be 

when payable, yielded (if no Cuſtom varies it) when they 
| be fatted and fold. For it is not Reaſon 


that the Parſon ſhould have the Profit of 


them, before the Owner himſelf has received 
it. Hetley 93. 
end when ap- And if they are kept in divers Pariſhes, 
bertionad. after they are bought, or during the Time 
of their breeding or rearing, the Tenth of 
the Gains if bought, or Value if reared, is, 
to be to both the Parſons proportionably. 
Pupham 197. | 
But note; on the Rearing it can be only 
the Tenth of the clear Gains; and quert 
what that may amount to, or how to be 
computed. And fee touching ſuch Appor- 
tionment of Tithes ante Chap. 2. 
Occupier or The Occupier of Land is not only to pay 
Inn. tecper for his own Stock depaſtured upon his Land, 
egiſing Horſes but alſo for the Stock of other Perſons there- 
of Travellers, "gh 
Kc. on fed or maintained. 3 Cro. 475. 
And therefore, if an Inn-keeper doth agiſt 
the Horſes of Travellers or Strangers on his 
Lands, he ſhall pay Tithes for them; for 
otherwiſe it is ſaid, the Owner of the Land 
would make a Profit of his Land, and yet 
defeat the Parſon of all the Tithe thereof, 
See Hardr. 35. 2 
et 
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Yet if any Man, having Lands in a Pariſh, Heres 


ſhall rent out his Lands, reſerving the run- 


ning of his Saddle-Horſe therein, no Tithes for Saddle, 


ſhall be paid for the Graſs he cats; by Mon- 
tague, Croke, and Dodderidge; contra Hough- 
ton, who held that for all barren Beaſts, 
Tithes ſhall be paid, except for ſuch as be 
for Huſbandry (only.) 1 Roll. Ar. 641. 
Laurkin and Wild's Caſe. 

Quere of thoſe kept for Pleaſure only? 


As Hunting-Horſes, Sc. For it ſeems no Hunting, 


Tithes can be due for ſuch Beaſts, where- 
of no Profit is made by the Owner. Vide 
infra. 


But if a Horſe be kept for Sale, it ſeems Sale, &c. 


Tithes are to be paid for him, i. e. accord- 
ing to the Profits made on the Sale, Charges 
deducted, &c. Vide ſupra. 

And to be excuſed from Payment of 
Tithes for ſuch Horſe, Sc. it muſt be 
averr'd and prov*d, that the Horſe is uſed for 
Labour; or kept for Pleaſure, as for Hunt- 
ing, Cc. Popham 126. 1 Roll. Abr. 647. 


In a Prohibition the Caſe was, A. the Saddle-Herſes, 
Defendant being Parſon of D. libell'd in the &c. 


__ Court againſt B. inter a! for the 
erbage of depaſturing his Geldings ; who 
there ſhew'd, that they were his Hackney 
Geldings, which he kept for his Pleaſure, 
and for himſelf and his Servants to ride 
upon, being his Saddle-Horſes; and this 
Plea being there refuſed, he therefore pray'd 
a Prohibition, 8 

And the 'whole Court were clear of Opinion, 
That here was good Cauſe for a Prohibi- 
tion, for that thete Horſes are not tithable, 
| 13 neither 
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neither is any Tithe-Herbage to be paid for 
them : But it would be otherwiſe if employ- 
ed in Labour for Gain, or bought (or brech 
for Sale; for of theſe he ought to anſwer to 
the Parſon for their Herbage, but not for 
the Herbage of his Geldings, by him kept 
and uſed only for his Pleaſure. 

But had it been for working, or for Cattle 
bought and fatted to ſell again, there Allow- 
ance is to be made for their Herbage, be- 
cauſe à Profit does come in by them: But 
the Caſe is otherwiſe of Saddle-Horſes ; and 
the whole Court agreed, that a Prohibition 
ſhould go. See 1 Bulſt. Pothill v. Mary. 

Þy whom . It has been lately held per Cur', that 

pyable. Tithes for Agiſtment of Cattle are payable 
by the Owner of the Cattle, for the Cattle 
take the Profit and Herbage of the Soil; and 
ſo it is in the Caſe of Commoners. 

. Owner of the Nor can it be ſaid, that the Profits are 

— 28 taken by the Owner of the Soil; (Qu.) and 

2 ur yet the Lord Chief Baron Hale faid, that 

BE the Owner of the Soil might pay them; 
but clearly, the Agiſter is compellable to pay 
them. Hard. 184. and See ibid. 35. where 
*ris ſaid to be held in Face and Cauge's Cale 
there cited, that Tithes for the Agiſtment of 
Cattle, ſhall be paid by the Occupier of the 

ands. 3 

How to be ' To the Queſtion, How the Tithes for 

P<id; Cuftem. Agiſtments are, to be paid? The Anſwer is, 
That if there be any Cuſtom in the Place, 
that muſt be obſerved to direct the Manner 
of the Payment: But if none, then the 
tenth Part of the Money to be receiv'd by 
the Agiſtment, is to be paid to the Parſon. 
Pelbam 197. ET And 


Parſon, it not being aſcertain'd by any Cuſ- 
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And by Hale Ch. Baron, Tithes of Barren Of Barren 
Cattle are (a) de Communi Jure according to — oxi np 
the yearly Value of the Land, after the Rate — Ly 
of 25. in the Pound per Ann. for that they _ 
cannot be otherwiſe valu'd or accounted for, 

becauſe the Profits of the Lands, for which 

they are paid, are perceived by the Mouths 

of Beaſts. Hard. 184. 

But by Cuſtom or Preſcription, the Tithes 
for ſuch Cattle (or Agiſtments) may be paid 
in another Manner, as by the Acre, or ſo 
much Money, Ec. for all manner of Cattle 1 
Barren, and for the Plough and Pail. Hard. 
ibid. 

So in an Enghſh Bill in the Exchequer- Engliſh Bill. | 
Chamber, againſt an Inn-keeper, who depa- Bunb. 301. 
ſtured — nw Horfes, for which there 5 2 
was no cuſtomary Payment, and the Value 5% 
of the Land depaſtur'd was proved to be — 
30 l. per Ann. The Court was in Doubt what # the Value of 


Decree to make for a certain Rate to the e Land i 
void, as being 


l too rank, 
tom. But they conceived, that they ought Bunb. 20, 


to have a Regard to the Value of the Land, 174. 
and allow 25s. in the Pound. And they 
agreed clearly, that Tithes are payable for 
ſuch Herbage eaten by the Mouths of Tra- 
vellers Horſes. Hard. 35. See alſo the Caſe 

of Buſh and Riſhley in Chancery, Mich. 22 
Car. 2. 1 Chan. Caſes 187, touching Rate- 
Tithes, &c. at the End of this Chapter, and 
Chap. 4. 


(a) Off common Right. 
I 4 : "=" _— 
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No Tithes for 
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And whereas it is ſaid, that Tithes are 


I? 8 to be paid of Agiſtments; yet this is not to 


Preſcription. 
lan. leer. 


be underſtood of Cattle agiſted in the After- 
Graſs of a Meadow, that has paid Tithe-Hay, 
2 H. 4. Rot. Parl. 93. 1 Rol. Abr. 641, 
See Stra. 482. Porteſc, 3 50. 

Therefore, where an Inn-keeper has paid 
the Tithe-Hay of certain Lands, and for the 
Reſidue of the ſame Year depaſtures thereon 
the Horſes of his Gueſts (or others) no Tithes 
ſhall be paid for ſuch depaſturing ; per Cur, 

1 Rol. Abr. 641. | 

" Alto, if an Jnn-keeper preſcribes, that in 
Confideration he, and all others whoſe Eſtate 
he hath, Ce. have paid Tithes of Hay and 
Grain growing upon the Land appertaining 
to his Inn, and hath paid Tithes of all his 
own Beaſts depaſtur'd on the ſame Lands, 
that they have been Time out of Mind dif- 


charged of the Tithes of the Horſes of their 


Per ſonal 
Tithe. hy 


Gueſts agiſted in the ſaid Lands, 

This was held to be a good Preſcription: 
For by ſome 'twas held to be only a Perfo- 
nal Tithe; and by others, that no Tithes 
are due by the Common Law for ſuch A- 


giltment, without a Cuſtom to ſupport ih 


1 Rol. Abr. 641. 

But Mr. Wat ſon thinks this Caſe not Law, 
and that the Reaſons here aſſigned are nat 
true, viz. That it is only a Perſpnal Tithe, 
or, that no Tithes thereof are due (a) d 
Jure, without a Cuſtom. (+) Ergo Quere. 


8 
- 2 * , 


(a) Of Ribs. (5) Thergfore quere. 
| And 
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And it muſt be confeſs'd, that in the Caſe 
pra no more is alledged to be paid than 
ought to be paid of common Right; and that 
thoſe Payments cannot diſcharge ſuch Lands 
as yielded not to the Parſon cither Tithe- 
Corn or Tithe-Hay. For Tithes paid of par- 
ticular Things in Kind, cannot be in Satis- 


faction of other Things. (a) Vide ante. 


And when, upon a Suit for Tithes of A- Payment for 
giſtments, the Defendant in the Spiritual Mi Beafts, 


Court pleaded, that he had always paid 12 
Pence by the Year for every Milch Cow 


going on ſuch a Paſture, and that for this 
Payment he had been diſcharged of the Pay- 
ment of Tithes for all Agiſtments in that 
Land; 'twas held by Popham, that this Pay- 
ment of Money for Milch Beaſts ſnall not 
diſcharge from the Payment of Tithes for 


other Beaſts. Goldſb. 147. (a) Vide ante. 


But if he had preſcribed, that he had paid As Ha/f penny 


one Penny for all Cows and Beaſts agi ed, for each Calf 
Bunb. 307. N 


that, peradventure, had been good; per Cur”, 
ibid. and ſee 3 Cro. 446, 475. 1 Rol. Abr.651. 
Moor 911. 2 Salk. 656, 6:9. 

See alſo the Caſe of Smithſon v. Dodſon, 


Mich. 11 Geo. 1. in Chancery, (New Caſes > 


in Equity 117.) where a Cuſtom is preſeri- 
bed to pay three Half-pence per Ann. for 
every Milch Cow, one Penny for every 
Swarm of Bees, and 69. for every Orchard 
within the Pariſh, in lieu of all Tithes there, 
for ſuch Milch Cows, Bees, and - Orchards 
and this ſeems to be allow'd as good. Vide 


* 


(a) Sur before, | 
Paſtea, 


for. other 


no Diſcharge 


Beaſts, 


Milch Cows, 
Bees, and Or- 
Bardi. 


alſo (a) Feræ Naturæ, no Tithes can de Jure 


— — „ 


—— 


(a) Rateably, (b) Wild Beaſs, (e.) But w_ 


0 
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poſtea, towards the End of the following by. 

Chapter. L | PU 
Hogs. ere if any Tithe be due for Hogs, ex 5 
cept of the perſonal Profits of their Bacon, 145 ä 
when ſold, or of their Young, 5. e. Tithe » 353 
Pigs. 
Pg. Of young Pigs, (as of Calves ante,) If TY 
there be but nine, or any Number under Ten, p 2 
in one Year, the Parſon can have no Tithe, * 5 
thereof in Kind for that Year, without a ſpe- 4 15 
cial Cuſtom for it. But in ſuch a Caſe, he Parks 
muſt either take his Tithe (a g pro Rata, in 3 
Money the ſame Year, if there Be a Cuſtom to gt 
take it ſo; or elſe he muſt tarry till the next * 
Year, and fo reckoning both Years together, "Pur 
take this Tithe in Kind, as was held, per Cur', 4 
Mich. 7 Fac. C. B. See Rep. Can. 430. 3 ˖ 
Ne Tithes of But we muſt obſerve, that, beſides thoſe * * 
Creatzres Domeſtick Beaſts before ſpoken of, there are 35 p 
a) Fern os other Beaſts fed upon Lands which may take Fir, 
p Cotom. the Paſture thereof, and be a Profit to the EP 
. Owner of the Soil, as Deer, Hares, Conies, Lori 
and the like. n d + uk 
Deer. And as to Deer, tis expreſly adjudged, fr 
ag that no Tithes are due for them, becauſe they his P. 
are (b) Fere Nature. Hetley 147. And the Caſes. 
18 ſame Reaſon holds in the Caſe of Hares. wake 
(c) Sed Quære the Cuſtom of Everley Warren 7 4 
in Wiltfhire, wherein Hares are kept as tis 2 
ſaid for Profit; and if Tithes are not paid Parks 
thereof by Cuſtom? 1 1 
Conies, And as to Cones, it is held that theſe being paid, 
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be due for them. But there may be Tithes 
paid of them by Cuſtom. See for this, 1 
| Rb Abr. 635, leveral Caſes; See alſo Hetley 

147. Bendl. 144. Hardres 188. 1 Keb. 602. 

But altho' the Law be clearly ſo, yet we Oed. 
find it to be vehemently complained of, as Watſon n $63. 
very hard upon the Parſon; for that ſuch 
Beaſts take, away the whole Profits of great 
Parcels of Land, and yield an anſwerable 
Benefit to the Owner; and that ſometimes 
Arable Lands are turn'd into Conygrees and 
Parks, which is not only grievouſly hurtful 
to the Parſons in whoſe Pariſhes they lie, but 
alſo to the Common-wealth, and therefore 
deſerve no Favour. - 

But methinks an eaſy and modeſt Anſwer Anfwer. 
may be given to this Complaint, beſides what 
may be urged from the Reaſonableneſs both 
of the Common Law, and of Cuſtom, in in 
this Particular, viz. 

Firſt, That the Lands uſually ſo employ'd 
are generally waſte and Barren, or elſe the | 
Lord's Demeſnes, and encloſed for the Pre- 
ſervation of the Game; which were either 

for the Suſtenance of his Family, or elle for | 
his Pleaſure and Delight; in both which 
Caſes, no Tithes (a) de Jure are due, or 
ought to be paid. 

And Secondiy, Tho' Arable Lands have, in 
ſome few Inſtances, been of late turn'd into 
Parks, &c. yet there is always ſome Propor- 
tion of Tithes, equal to what was formerly 
paid, reſerved to the Parſon by the King's 


(4) Of Right. 
| Grant. 


124 


Of Fowl: do- 
meſtick, as 
Geeſe, Hens, 
Ducks, &c. 


Of Turkies. 


How tithed, 
by Eggs, or 
Young. 


Modus. 


Geeſe and 
Feathers. 
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Grant. And conſidering on the other Side, 
the vaſt Quantity of Parks, Waſtes, Com. 
mons, c. of late turn'd into Arable, and 
Tithes thereof paid in Kind, it is conceived, 
that the Clergy of England have little Ground 
for the above Complaint. 

And as of Beaſts of Profit, ſo of Fowh, 
(i. e. ſuch as are Domeſtick, and not (a) 
Feræ Nature) Tithes are to be paid, as 
Geeſe, Hens, Ducks ; and ſome think Tur- 
kies ought to be added. 

But I find it affirmed per Curiam, in 
Houghton and Prince's Caſe, Moor 599. That 
Turkies are to be rank'd amongſt Things 
that are (a) Fere Nature, and for that Rea- i 
ſon both they and their Eggs are there affirm- 
ed to be Tithe-free. | 

Now, the Manner of tithing theſe Fowl 
is either by paying the Tenth Egg, or the 
Tenth of their Young ; and where the Tithe 
of the Eggs which come of any Fowl is paid, 
no Tithe of the Young is to be paid; and 
(b) econtra, where the Tithe of the Young 
is paid, no Tithe of the Eggs is due. S0 
reſolved 1 Roll. Ar. 642. 

*Tis alſo ſaid to be a good Modus for 
Tithe of Eggs, to pay 3o Eggs in Lent for 
all Tithes of Eggs. 1 Roll. Abr. 648. 

And when a Prohibition was pray*d to a 
Suit for the Feathers of old Geeſe ſheer'd, 
and alſo of the Young, ſuggeſting a Modus 
of a young Gooſe with the Feathers, paid on 
the firſt Day of Auguſt yearly, in full of the 


m — — 


(a) Will Beafr. U Contrarywiſe. 
Tithes 
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Tithes of Geeſe and Feathers; it was granted 
accordingly ; for that it was more than the 
Pariſhioner was otherwiſe bound to do, to 
keep a Gooſe feather*d till the Firſt of Au- 
guſt. 3 Keb. 705. ; 

But no Tithes are to be paid of Pheaſants, ul Feræ 


Partridges, or the like; whether they go at Naturz, not 
urge, or be taken, clipped, and kept in a Dall. 


Place inclos'd, becauſe they are Fer æ Nature, ©”? 


and ſtill remain ſo, tho” under Reſtraint. 


1 Roll. Abr. 636. | 

*Tis alſo ſaid, that if Pheaſants, or Par- Phea/am, 
tridges, are made tame, c. yet no Tithes Parrridges, 
ſhall be paid for them, upon the ſame Reaſon &. 
that they are Fere Nature. Moor 599. 

And if they lay Eggs, and breed their 
Young, no Tithes ſhall be paid of ſuch Eggs 


or Young. 


Alſo Pigeons ſeem to be Fere Nature, Nor Pigeons. 
(tho' it is made Felony by Statute, to take See 12 Mod. 
them out of a Dove-Cote) and therefore no 47 · 


Tithes ſhall be paid of them, eſpecially if 


they be ſpent in the Owner's Houſe, or Fa- 
mily. For then they are for the Maintenance 


and Support of thoſe who labour in other 
Things whereof the Parſon hath the Tithes. 


See 1 Roll. Mr. 644. Hetley 27, and 147. 

So if a Man doth maintain a Family, and 
hath Pigeon-Holes about his Houſe, where 
young Pigeons are bred, no Tithes ſhall be 
paid of thoſe that are ſpent in his Houſe, 
Sc. 1 Roll. Abr. 644. 

And yet *tis there ſaid, that by Cuſtom 
Tithes ſhall be paid of Pigeons ſpent in a 
Houſe, tho* no Tithes are due for *em of 
Common Right. And it ſeems to be ad- 


judg' d 
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Perſoral 
Titbes, 


Eggs. 


Bees. 
Fißb. 


Bill for Tithe 


of Fiſh. 
Bunb. 47, 


239, 250. 
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Judg'd in one Stoutfield's Caſe, Paſ. 28 Car. 2. 


B. C. That no Tithes are to be paid for Pi. 


geons, unleſs it be by yore Cuſtom. Sc: ff 


2 Mod. Rep. 77. 


But tho* Pigeons may in ſome Reſpects be | 


ſaid to be a Kind of Mixt Tithes, yet in other; 


they are rather to be eſteem'd Perſonal, be. 
cauſe of the Perſonal Labour and Care that 
attends *em. 

And : tis certain, that Pheaſants, Partridges, 
and all other Creatures that are (a) Fere Na 


ture, and acquir'd only by Art, and Labour, 


are merely Perſonal, and ſo are their Young, 

Alſo the Eggs of all Fowls, whether Do- 
meſtick, or (a) Fere Nature, ſeem to be 
Perſonal Tithe; and the like of Bees and their 
Swarms; and of Fiſh, taken either in the 
Sea, River, Pond, Ec. 

But concerning the Tithes of Fiſh, and of 
the ſeveral Kinds of Beaſts and — for 


which only Perſonal Tithes are due, fee the 


following Chapter. 


(a) Wild Beaſts, 
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Of Perſonal Tithes, their Defmition, 


Mature, and Kinds, as of Tradeſ- 
men, Servants, &c. Of Mills 


at large proved to be Perſonal. 


] 


Of Fiſhing, Fowling, and Hunt- 
ing. Of Creatures Feræ Nature, 
as Bees, Conies, Deer, Doves, 
Geeſe, Pheaſants, Turkies, with 
their Products, viz. Honey, 
Wax, Eggs, Young, &c. As 
alſo of QOblations, Obventions, 
Offerings, Tithes of Marriage- 
Goods in Wales, and Mortu- 


aries. | | 


N the foregoing Chapters we have ſome- per (rai 
what largely diſcourſed of Tithes in Ge- Tithes. 


neral, and alſo of Predial and mixt Tithes in 
particular; and therefore (in Purſuance of a 
Natural Order) are now to proceed to treat 
of ſuch Tithes as are called Perſonal; and 
which, according to the Canoniſts, are ſo 
called, (a) quia potius in reſpetIu Perſonæ ſol- 


vuntur quam Rei. Vide Deg. 338, 339. 


(a) Becauſe they are paid rather in Regard of the Per- 


fon than the Thing. 


Theſe 
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Defined, c. Theſe, as is ſaid before, are the tenth 
Part of the clear Profits, (all Charges and 
Expences deducted) which, arife by the honeſt 
Labour, Art, or Induſtry of Man, imploy- 
ing himſelf in ſome lawful Work, Artifice, 
or Negotiation ; as by following any Trade 

or Occupation, as Carpenter, Smith, Maſon, 
Butcher; or by Buying and Selling, as Mer- BWi/ed | 
chant, Retailer, Grocer, Druggiſt ; and the 
like of Fiſhing, Fowling, Hunting, Sc. if 
ſuch Employmets are uſed for Gain, and not ere . 
for Pleaſure only. See 2 1nft. 621, 657, 649. Mi ithes 
| 1 Roll. Abr. 656. barg 
Canon Law And by the Canon Law, every one who Condi. 
and Cufiem, uſes Buying and Selling, &c. ought to pay ed 
Stat. 9 E. 2. for a perſonal Tithe, a Tenth Part of all Pro 
27 H. 8. and his clear Gains, deducting his Charges and Mandi 
PEN Expences. Arid ſome think that, at the Time Mſith:n 
of making the Stat. (a) Artic. cleri (g E. 2.) Wayne 
this was the general Cuſtom. (+) Sed Quære. Mine ; 
Vide that Statute, and the Stat. 27 H. 8. c. N olcpit, 
20. and 32 H. 8. c. 7. ſe#. 1. But it ſeems 


this is now paid only in Offerings and Ob- / :: 

| lations. of the 
q But the Law then was, and ſtill is, that if Wore hit 
by all ] 


(. a Man buy Goods, Wares or Merchandize, 
| and do not ſell them to Profit, or if he gives 
them, or makes uſe of them for himſelf or 

Family, there no Tithe is to be paid, be- 

cauſe no Gain is made of them. 

| Stat. 2&3 Alfter this came the Stat. 2 & 3 Ed. 6. cap. 
| E. 6. 13. which confirming the ſaid Acts of 27 Hf. 
8. and 32 . 8. does more certainly direct Mons in 


U 1 


(a) Of Articles concerning the Clergy, (5) But puert. F 
: | the 


The Law of Tithee. Cap. 4; 
With: Payment of perſonal and other Tithes; 


and c. vix. 

neſt That every Perſon extrciſiug Merchandize, 
loy- N Bargaining, and Selling, Cloathing, Handicraft, 
fice, Nor otber Art or Faculty, being ſuch Kind of 
rade Perſons and in ſuch Places, as heretofore woith= 
fon, Mn theſe forty Years have been accuſtomably 


Wed to pay ſuch perſonal Tithes, or of Right 

cbt to pay (other than ſuch as have been 
W-ommonly Day-Labourers ) ſhall yearly at or be- 

ire the Feaſt of Eaſter pay for bis perſonal 

WW ithes, the tenth Part of bis clear Gains; bis 

3 barges and Expences according to his Eſtate, 
Condition, or Degree, to be therein abated, al- 

| wed and deducted. 

f all Provided, That in all ſuch Places, where Cyom of 


and Handicraftſimen have uſed to pay their Tithes forty Nars. 
[ime Nvithin theſe forty Years, the ſame Cuſtom of 
7, 2.) RP ayment of Tithes is to be obſerved, and to con- 
were, inue; any Thing in this Af to the contrary 
8. c, iwithftanding., IEF 
ems WF And alſo provided, that on Neglect or Re- 
| Ob- / io pay, it ſhall be lawful for the Ordinary 
be ſame Dioceſe, to call the ſame Party be- 
hat if ere bim, and by bis Diſcretion to examine him 
1dize, WP) all lawful and reaſonable Means, other than 
gives |” the Party's. own corporal Oath, concerning 
elf or Ve true Payment of the ſaid Tithes. 


The learned Sir Simon Degg has obſerved, vide Degg. 

What this Act of Parliament reſtrained the p. 340. Ca- 

Kanon Law in two Things, viz. Firſt, That ** Lud re. 

Whereas the Canon was general, that all Pers": 

ons in all Places ſhould pay their perſonal 

iches, this Act reſtrains it to ſuch Perſons 

Pnly, as had accuſtomably uſed to pay the 
- ſame 
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71; Practice 
Berein cen- 


fared. 


ot payable 
by Day-La- 
bourers, nor 
Servants of 
the Plough, 
and in Huſ- 
banary. 
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ſame within forty Years before the making 


of the Act. And, 
_ Secondly, Whereas by the Eccleſiaſtical 
Laws they might, before the making of this 
Act, have examined the Party upon his Oath 
concerning his Gain, this Act put a Reſtraint 
on that Practice, ſo that the Party was not 
(by them) to be examined on Oath concern. 
ing his Gain, Fe. 

It might alſo be further obſerved, that this 


Act reſtrains the Clergy from exacting per- 


fonal Tithes from common Day-Laboaurer, 
a Practice too frequent both before and at 
the Time of making the ſaid Act, many 
Day-Labourers and poor Servants being ſued 
for ſuch Tithes in the Spiritual Courts, by 
reaſon of the general Words of the Canon 
before mentioned. | 

And indeed the Diſputes and Difficulties 
that frequently aroſe in the Proſecution a 
thoſe Suits, induced even a Canoniſt to de- 
clare, (a) He Decime per ſonales magis diffcu 
tate & ſublilitate, quam utilitate exiſtunt. Vid 
Degg ibid. 

But now by the expreſs Words of tit 
above Statute, no perſonal Tithes are due 
from common Day-Labourers. 

And it has been alſo adjudged, that Ser 
vants of the Plough ſhall not pay any Tithe: 
of their Wages; and a Prohibition wa 
granted accordingly, although the Libel ws 
only for a third Part of their Wages, leaving 


— 


(a) Theſe perſonal Tithes are attended wwith more N 
Faul and Niceneſi, than Profit, See | 
m 
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aking the Reſidue to be free. For as it is there 
ſaid, by the ſame Reaſon that Beaſts of the 
aſtical Plough ſhall be free from Tithes, the Ser- 
ff this vants that attend the Plough ſhall be alſo free. 
s Oath , (And the like Reaſon holds for all Servants 
ſtrain in Huſbandry,) See 1 Rol. Abr. 646. 
as not Neither ſhall Tithes be paid of an Inn- Nr % an 
ncern- WW keeper's Gains, viz. | ; 8 
1 libelled in the Spiritual Court 
at this WW againſt an Inn-keeper to have the Tithes of 
g per- the Profits by him made of his Kitchin, Sta- 
Qurers, ble and Cellar ; and laid particularly, that he 
and u made great Gain in ſelling of his Beer, ha- 
many ving bought it for 5007. and ſold the ſame 
g ſued for 10007. and that Negotiando & traficando 
rts, by he had gained 300 J. of which he ought to 
Canon WW have Tithe. But upon Motion a Prohibition 
was granted. (For, as it ſeems, an [nn- Expoſition of 
icultic WS Keeper's Gains do not ariſe from ſuch a Mer- the Act. 
tion of WF chandizing, or Buying and Selling, as is intended 
to de: y the Statute 2 & 3 Ed. 6. Beſides the Sta- 
difficu- 8 tute extends only to fach Per ſons and ſuch Places 
t. Via as bad been accuſtomed to pay ſuch Tithes for 
forty Years before.) See 2 Bulſt. 141. 
of tit Nor can it be intended upon that Statute, 
re due that although ſuch perſonal Tithes have been 
| lometimes paid within forty Years paſt, that 
at Ser. therefore, they are due by Virtue thereof; 
„Tithe WW but as the Act itſelf ſays, that muſt have 
on wal been accuſtomably, that is, conſtantly paid 
bel u for forty Years next before the Act made. 
leaving See Degg 340. | 
And if. it be demanded how ſuch accu- Cum b:5re 
" WE fomable Payment | muſt, or can now be 4%, be. 
more / proved, forty Years before the making of — on 
that Act: The Anſwer is, as in all other like 
Wn K 2 Caſes, 
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Perſonal 
Tithes not of 
common Right. 


Quzre of 


Mills. 


See 12 Mod, 


243. 


Corn Mills, 


&c. 
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Caſes, Ca) a Praxi poſteriore, by what has 


been conſtantly done all the Time of Me. 


mory, ſince the ſaid Act. () Vide ibid. 

It is before obſerved, p. 11. That no per- 
ſonal Tithe is due of common Right, and 
therefore muſt entirely depend upon Cuſtom, 
or particular Statutes, as that of Eg. 6. ſupra, 
and other ſubſequent Statutes, as 7 & 8 


V. 3. c. 6. and 1 Geo. 1. c. 6. which ſee 


hereafter. 
It is likewiſe remarked, p. 21. That it 
is queſtioned in our Books, whether any 
Tithes are due for Mills, or not, Sc. Vide 
ibid. | 

Now to clear that Doubt, if poſſible, let 
us conſider the following Caſes and Argu- 
ments, with reſpect to the ſeveral Kinds of 
Mills, viz. Corn Mills, Fulling Mills, Pa 
per Mills, &c. 

My Lord Coke in his 2 Inft. 622. ſays, 
that it was never judicially determined, that 


he knew of, whether any Tithes were due 
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for Corn Mills; but for Fulling Mills, it 
has been held, that none are due; and ibid. 


621. it is ſaid the Tithes of ſome Mills at 


leaſt, as Fulling Mills, Paper Mills, Sc. ate 


perſonal. 


It was alſo ſaid by him, when Chief Ju- 


ſtice, and in the Seat of Judgment, that no 
perſonal Tithes by the Stat. Ed. 6. were to 
be paid for Mills, but only where by ſpecial 
Uſage the ſame had been (accuſtomably) 
paid to which the Court agreed, See 


3 Bulſt. 212. and 1 Rol. Rep. 405. S. C. 


— 


(a) By latter Practice. (b) Ses ſame. 


80 
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So when a Suit was in the Spiritual Court Fallag Milli, 


[ills at 


'c. arc 
; them, they are meerly Perſonal; and the 
ef ju · 


hat no æriſe from the Perſonal Labour, Art, or In- 


co 


ä * 4 
5 8 * „ > 12 
1 * 


ere to 


ſpecial : 


c. 


— — 


80 


por the Tithes of a Fulling Mill, ſuggeſting e. 


that the Defendant did Full with his Mill 
forty Cloths weekly, and did gain by each 
Cloth 25. whereof he demanded Tithes; a 
Prohibition was granted upon this Surmiſe 
only, that by the Law of the Land, he 
ought not to demand Tithes of ſuch Mills. 
For per Curiam, Tithes are not payable of 
ſuch Things whereof- the Gain comes by the 
Labour of Men, without a Cuſtom. See 
2 Cro. 52.3. 

This Caſe was ſo adjudged Hill. 16 Fac. 1. 
B. R. and the Reſolution ſeems to be founded 
on the expreſs Words of the ſaid Statute, i. e. 
accuſtomably uſed to pay. And yet in Mich. 
11 Car. 1. in the ſame Court, it was reſolved 
in another Caſe, that Tithes by the Law are 
due of ſuch Mills; and a Prohibition was de- Per/oral. 
nied, 1 Rol. Abr. 641. 

But note; this was under Archbiſhop 
Laud's Adminiſtration, —— 

It ſeems ta be admitted, that of all other 
Mills beſides Corn Mills, (as Fulling Mills, 


: Paper Mills, Powder Mills, Iron Mills, ar 4 


per Mills, Sc.) if any Tithes are due for 
Reaſon is apparent, for that ſuch Tithes muſt Ratio: 


duſtry of the Perſons imployed therein. 


But as ſome have ſaid, the Tithes of Corn Corn Mill: aid 


ably) e Mills, whether driven by Wind, Water,  & Predial 


See 5 


Horſe, or Hand, are not Perſonal, but rather Maar. 


f id 
Predial or Mixt, and therefore that according — pol 


4 


to the Cuſtom of the Realm, the Miller ought 


K 3 to 
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2 Barnard. K. 
B. 336. 


But the Au- 
thor concetves 
them to be 

F erfanal . 
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to pay the tenth Toll Diſh for Tithes. 
Rol. Abr. 656. 
And this Opinion has been ſince favoured 


by the Authority of a very great Man in his 
Profeſſion, viz. the Lord Chief Juſtice Holt, 
who in the Caſe of Gumley and Falkingham, 


Mich. 3 W. & M. B. R. argued it to be a 


Predial Tithe; for that it was payable to the 5 . 
Proprietor of the Tithes (or Parſon of the BY 
Pariſh) where the Mill is, and not where the 


Miller lives. 


And to prove their being ſo payable was L 


cited Lindeood, (a) Tit. de Decimis C. quan- 
quam verb. ficut fæni. That Predial Tithes 
were payable where they ariſe, but Perſonal 
Tithes where the Perſons () audiunt diving 
6 recipiunt ſacramenta. 

But ſetting aſide the ipſe dixit of Lindwood 
(which I conceive to be no Authority in this 
Caſe) I think an eaſy Anſwer may be given 
to the Authority and Argument of 1 Rol. Ar. 
and the late Lord Chief Juſtice Holt. 

As to the Authority of the former, we 
have a greater to the contrary, viz. that of 
the Lord Chief Juſtice Coke, who in his 2 Inf. 
621. and 652. and in divers other Parts of 
his Works, has declared the Tithe of . Corn 
Mills to be Perſonal. | 

And as to the Argument of the latter, it 
may be proper to conſider, whether the 
Tithe of Corn Mills doth ariſe from the Com 
ground, or from the Miller's Labour, or 
irom the Toll taken. | h 


— 


r 


(a) Title of Tithes, C. as a Ward like Fæni or Hay. 
% Hear divine and receive ſacramental. 
Now 
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Now it is admitted, it would be a Predial 


135 
The Reaſons 


Tithe, if it aroſe from the Corn ground: But thereof. 


that having paid Tithe before, when it ſtood 
on the Predium or Land from whence it 


& ſprung, it is thereby diſcharged from all the 


Puties of a Predial Tithe, and conſequently 
can never be charged again as ſuch. And as to 
any other Tithe due by reaſon thereof, the Rule 
is (a) Decime de decimatis ſolvi non Debent ; 


and it is repugnant to Law and Reaſon, that 


the ſame predial Thing ſhould pay Tithes 
twice, which can renew or grow but only once. 


And it ſuch Tithes are claimed either by The , a 
reaſon of the Miller's Labour, or the Toll **ward for 


taken, it is evident it muſt be as a Perſonal 
Tithe, The Miller's Labour 1s admitted to 
be Perſonal, and what is the Toll but a Re- 
ward for that Labour? Which Reward, whe- 
ther paid in Money or Corn, is ſtil] the ſame; 
it is a Perſonal Reward for a Perſonal Service; 
and conſequently the Tithe thereof being the 
Tenth of the Miller's Gains, can be eſteemed 
only as a Tithe meerly Perſonal, and no way 
Predial. | 

And as to Lindwood's Rule, it is certain it 
was none at Common Law; for it is agreed, 
that before the ſecond Council of Lateran, 
Anno 1120. People might have paid their 
Tithes, eſpecially their -Perſonal Tithes, to 
what Church or Miniſter they pleaſed. And 
the Reaſon of fixing the Tithe of the Toll 
to the Mill, was for that the Profit there 
aroſe, and there the Parſon might beſt de- 
mand his Tithes. 


(©) That Tithes ought tot to be paid out of Tithes. 
K 4 But 


the Miller's 


Labour, &C. 
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able at the 
Mill, yet not 
Predial, 


Atjudeed not 
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But the fixing the Tithe to the Mill, does 


not therefore make it Predial; for the Mil 
itſelf is no otherwiſe Predial than any other 
Houſe, which is only ſo by reaſon of the 
Land on which it ſtands, but the Tithe here 
is not by reaſon of the Land on which the 
Mill ſtands, nor by reaſon of the Mill i. 


felf, but by reaſon of the Gain or Proft 


made by the Miller, (a) Ergo Perſonal. 

Nor does the fixing of any Perſonal Of. 
fice, Duty or Payment to any certain Place, 
whether Pariſh, Field or Houſe, make the 
Duty or Payment either Parochial, Predia| 
or Real. The Office, Imployment, ” 
or Payment, ſtil] remains Perſonal, and mu 
be accordingly ſued for and demanded. (b) 
Vide infra. 

Beſides it has been adjudged, that Tithes 
of a Corn Mill are not meerly Predial, as in 
Goodwin and Smith's Caſe, 1 Rol. Abr. 652, 


where for two Meſſuages, and two antient We 


2 — enn 


A WE Sx 5 von 


D 


Water Mills to grind Corn, the Owner hal 


uſed Time out of Mind to pay the Parſon 
205. yearly, in Lieu of all Tithes iſſuing out 
pf the ſaid Meſſuages and Mills ; and after- 
wards the Owner erected two new Corn Mills 
within the ſaid Meſſuages ; and per Curiam, 
This Modus ſhall not diſcharge theſe new 
Mills from the Payment of Tithes, for that 
the Tithe of a Mill is not meerly Predia|, 


but mixed with the Perſonalty, and has moe 


of the Perſonalty than of the Predialty. Sex 
Goodwin and Smith's Caſe, 1 Rol. Abr. 05%, 
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(5 See Beleæu. 
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137 


Yer it is ſaid to be held by the Court, that Tithe: of a 
if a Man doth preſcribe to pay to the Parſon V Mill, 
a certain Thing, as a Modus decimandi for all &&. 4:{cbarged. 


the Demeſnes of his Manor, and he after- 
wards doth erect a Wind-Mill upon Parcel 
of the Demeſnes, he ſhall not pay any Tithes 
for this Mill; but the Modus given for the 
Demeſnes ſhall go in Diſcharge of it alſo, it 
being built upon the Land diſcharged. 1 
Rol. Abr. 651. 

So if a Man ſeiſed of eight Acres of Mea- 
dow and Paſture, for the Tithes of which 
he had uſed to pay Time out of Mind, five 
Shillings and Six-pence, and afterwards he 


erects upon it a Corn Mill, he ſhall pay no And of a Corn 


Tithes for the Corn Mill, becauſe the Land Mill. 


was diſcharged by the Modus decimandi. 
1 Rol. Abr. 652. 2 Inſt. 492. 

Alſo where the'Parſon libelled for the Tithe 
of a Mill, erected upon Land diſcharged of 
the Tithes by the Statute of Monaſteries, 
31 H. 8. a Prohibition was denied by the 
whole Court. For this was a new Mill, and 
the Rule is, (a) de Molendino de novo erecto non 
jacet Probibitio. Artic. Cleri, c. 5. 1 Rol. 
Abr. 641, 652. See Cro. Jac, 429. 

Now though the before cited Caſes ſeem 
to differ in ſome Circumſtances, yet to me 
the Reaſon of judging therein appears the 
fame in all of them, viz. that the Profit of 
his Mill is a different Thing from the Profit 
or Produce of the Land ; and therefore the 
2 due for it is either Perſonal, or none 
at all. 


— ——— 


See 


e 4 Prabibitin does nat lie for à new erected Mill. 
Hence 


wi ne — oe - - 


| 
| 
| 
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2 Barnard. K. 


B. 336. 


9 Vin, Abr. 


(a) So in the 
original. 
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Hence it appears, that the Caſes of Good. 
win and Smith, cited ſupra, and the anony. MW 
mous Caſe in 2 Cro. 429. cited infra, and 
the Authority of 2 Inſt. 621. and 652. are 
more agreeable to Reaſon than the Opinion 
of Holt Ch. Juſt. in the Caſe of Gumley and 
Falking ham, - ſupra. 

And note; in the Caſe of Newt and Cham- 
berlain, Anno 1706. it was decreed in the 
Houſe of Peers, on an Appeal from the 
Court of Exchequer, that the Tithes of 2 
Mill are perſonal Tithes, contrary to ſever] 
ſeeming Authorities, &c. and that in Conſe- 
quence of their being perſonal Tithes, not 
the Tenth of the Toll, or the tenth Diſh of 
the Corn ground belongs to the Parſon, but 
the tenth Part of the clear Profits after the 
Charges of * erecting the Mill, and the other 
Charges of Servants, Horſes, and other Ex- 
pences are deducted. See Caſes in Equily 
Ar. 366. 2 Eq. Abr. 731, 732. 

* © This Caſe is moſt miſtakingly reported, 
as will appear by the following Copy taken 
© from the Parliament Rolls. Heard at the 
* Bar of the Houſe on Monday the 2oth Day 
of Fanuary 1506-7. and upon ſome Debate 
in the Houſe, the Conſideration (a) if Tithes 
* Predial, Mixt, or Perſonal, were due for 
* fuch a Mill; and if any due, in what Man- 
© ner payable, was referred to the Judges; 
* who after ſeveral Adjournments attended 
in the Houſe on the 17th Day of February 
* following, and all the Judges of the 
* King's Bench and Common Pleas (except 
© Juſtice Powe) were of Opinion unani- 
* mouſly, that the Tithe due for a new 
© erected 


F * N = * . 8 „ 18 — 
5 N K = 9 2 a 
po = rn 2 21 AR 5 =, 1 5 WEE q 
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Good. iſs erected Malt Mill was a (2) Perſonal () Tithe for 
nony- Ss Tithe only; and Ch. Juſt. Holt, and Ch, mo ghee 4 
„ and . Juſt. Trevor held, that there was no Tithe for it 4, oak 
2. are Ws due at all for ſuch Mill, becauſe a Perſo- ura! Increaſe, 
pinion . nal Tithe was due only where it had been being only Pro- 
y and paid within 40 Years before, according to ai from 
(the Statute of 2 & g Ed. 6. c. 13. ſet. 7. 7 . — 
Chan- upon which the Lords reverſed the Decree 4,4% 5: Labour 
in the in the Exchequer, but ordered that Mr. of a Man and 
n the Wt Newte ſhould be paid the tenth Part of the Horſe, and 
of 21 Profits, Sc. deducting all Charges and Ex- © = etl 
everal Wt © pences, as Reparations, &c. and that the — 7 ** 
-onſc- WY « Appellants ſhould account with him in the 7, Profe, 
„ not Court of Exchequer for theſe Profits, Fc. deduFing all 
iſh of : Monday the 17th Day of February 1706. 3 * 
, but IlIlt is antics and adjudged by the Lords we = — 
r the Spiritual and Temporal in Parliament af- 
other ME ſembled, that the Decree of the Court of 
Ex- © Exchequer complained of in the Petition 
Equily of Roger Chamberlain and Francis Plympten, 
: i - and that 
ported, 
taken (the now Reſpondent) do recover hi 
it the © of the ſaid Mill in the Nature of a perſonal 
| Day WR * Tithe only; that is to ſay, the tenth Part of the 
ebate clear Profits ariſing from Corn ground in the 
Pirthes WR * ſaid Mill, over and above all incident Charges ; 
e for WT © and to that End an Account is to be taken 
Man- of the Profits of the ſaid Mill, and Charges 
Iges; ſor the Time paſt, within the Time of the 


nded i Demand of the Plaintiff 7obn Newte's Bill 
ruary in the Exchequer, and fince, and the ſaid 


Ti im i 
the . * Tithes do continue to be paid for the fu 40 bn @ Bil 


xcept ture; (5) and it is hereby ordered, that for Tithe in 

nan , the Exchequer, 'the Court never Decrees © the Payment of Tithes for the 
new Wt * future,” but Chancery dus. 2 Peer Will. 463. 

ected | | 


* the 
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Modus, howw 
Suppoſed to 


ariſe. 


Mrerly Per- ſing from the Land only; it will be hard to 


/onal, 
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* the ſaid Court of Exchequer do cauſe th BM erects 
© ſaid Account to be taken, and what ſhoud why | 
be found due thereon paid accordingly, # he ert 
And as to Modus's we may further obſerve, (For 
that every Modus is ſuppoſed to ariſe from a 5 uent 
original Agreement upon giving a Recom-. We >= T 
pence for the Tithes, which Agreement can WW HI 
not be preſumed to be made for other than { of pa 
for a Perſonal Duty to ariſe in futuro, (there WF 110du 
being no other Thing then in Being) and not be ſu 
for Predial Tithes, which are of a differen Wl Rol. 
Nature, and not to be aſcertained. MW By 
Therefore if a Man has a Meadow, on a cer 
which he has alſo a Mill, and he agrees with b be er 
the Parſon for the Tithes of the Profits, ati new 


ſay that this Agreement ſhall be extended to the 7 
free the Mill alſo, although it was then in 
Being. For the Profit of the Mill is another We 3 Bu 
Thing, and quite different from the Profit of WF A 
the Land. : 

Alſo the Lord Coke 2 Inſt. 621. ſeems titioi 
clearly of Opinion, that the Tithe of a Corn ere 
Mill is but a meer Perſonal Tithe. And that aft 
the Tithe thereof is paid with reſpect to the « Ti 


Owner's or Miller's Perſon, as conſidered to- « tic 
gether with his Employment, and not with © ta 
regard to the Land (or the Corn ground) as WF « 
is before obſerved. co 

And ſurely none will affirm, that a Man, 5 


who by his Employment and Cuſtom of the 

Place is to pay a Perſonal Tithe, if he pur- WW — 

chaſe Land which is Tithe-free, or for which 0 

a Modus is paid, is therefore free from pay- Mill 

ing a Perſonal Tithe: No, not * 2 
e 


4. 
uſe the 
4. 
dingly, 
bln, 
rom an 
LECOM- 
nt Can- 
r than 
(there 
nd not 
ferent 


w, on 
S With 
S, ari- 
ard to 
led to 
1en in 
nother 


ofit of 


ſeems 
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erects his Habitation upon ſuch Land. Then 
why ſhould he. be diſcharged therefrom, if 
he erects only the Engine of his Art there? Mill an Em 
(For ſo Mills are ſaid to be.) And conſe- Se. 
quently though the Land be diſcharged, yet 
the Tithe of the Mill remains. | 

However, a Corn Mill may be diſcharged How %% 
of paying the Tenth of the Toll by paying a _— by 
Modus for it; and if the Owner in ſuch Caſe "Te 
be ſued for the Tenth, a Prohibition lies. 1 
Rol. Rep. 40g. 

But if the Surmiſe be of a Cuſtom to pay Grd for an- 
2 certain Rate for all Mills erected, and to 47, 10 for 
be erected, ſuch Cuſtom ſhall not go to any“ Mills. 
new Mill; and therefore in ſuch a Caſe, by 
Rule of Court, though as to the antient Mills, 
the Medus was allowed to be good, yet as to 
new Mills a Conſultation was awarded. See 


3 Bulſt. 312. Jakes's Caſe, 


And note; as to new Mills it has been Stat. 9 Ed. 2. 


enadted, (it ſeems upon a Complaint and Pe- © 5, f nw 
tition of the Clergy only) * That if any do Mitts. 
erect in his Ground, a. Mill of new, and 

after, the Parſon” of the Place demanded 


* Tithes for the ſame, the King's Prohibi- 


tion doth iſſue in this Form: (a) Quia de 


© tali Molendino hactenus Decimæ non fuerunt 
* ſolute, Prohibemus, Sc. Et Sententiam Ex- 


” © communicationis, fi quam bac occaſione pro- 


* mulgaveritis, revocetis omnino. 


la) Becauſe Tithe: were not hitherto paid for fuch a 
Mill, we forbid, &c. and that you wholly revoke Sentence 
of Excommunicaticn, in ca/e you have promulgated any on 
this Occajion, 


The 
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The Anſwer (according to the then Mode iſ 
of Acts of Parliament) is, In ſuch Caſe 
© the King's Prohibition was never 12 : 


© by the King's Aſſent, her ever ſha 


made to flatter the Clergy when the King 
aimed at Arbitrary Power by their Means.) 


By this Statute it appears, that all Corn IM 
Mills not erected before the Time of Ed. 2. 
are tithable in themſelves, But becauſe mary Me 
Mills ſince erected may be to us antient, and 
their firft Erection unknown, the Rule ot 


their Diſcharge I conceive mult be, that al 


Tibe-free. 


Prohibition 
thereon, how 
obtained. 


12 Mod. 243. 


fuch Mills whoſe firſt. Erection was before { 
Time of Memory, and is not otherwiſe known We 


by Matter of Record, &c. not having been 
ſubject to the Payment of Tithes, ſhall. be 
intended to be erected before the Statute, 


and ſo to be TRI But as to Mills 


for which Tithes have been paid, and ney 
Mills, Tithes muſt be paid for them, a 
is aforeſaid by Coke in Jakes's Cale, * 1 Rol 
Rep. 405. ; # 

Therefore, when Prohibitions are moved 
for to ſtay Suits for Tithes in the Eccleſiaſti- 
cal Courts for antient Mills, it muſt not only 
be ſuggeſted, that the Mill is an antient 
Mill, but alſo that it hath never paid Tithes; 
and the Courts of Common Law do gene- 
rally require an Affidavit to be made of the 
Truth of ſuch Suggeſtion, viz. That the 
Mill is antient, and hath not within Memory 
paid any Tithes. 


Alſo, 


wh 
© hath decreed, that it ſhall not hereafter lie 
in ſuch Caſes, Stat. 9 E. 2. (commonly We 
called Articuli Cleri.) c. g. (which ſeem 


4. 


Mode 
h Caſe 


ranted 
who 
after le 


1monly We 
ſeem 
— King 7 


[eans.) 


1 Cori 
Ed. 2. 
mam 
t, and 
ule of 


hat all 


before | 
known 


g been 
1all. be 
tatute, 

Mills 


d new 
m, az 


1 Rol, 


noved 
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t only 
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of the 
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Alſo, if a new Mill be erected upon Lands 
diſcharged of Tithes, by the Statute of Mo- 
naſteries, 31 H. 8. c. 13. Tithes ſhall be paid 
thereof ; by the whole Court, and a Prohi- 
bition lies not, for that the Rule is, (a) De 
Molendino de novo erefto non jacet Prohibitio. 


Trin. 15 Jac. 1. B. R. 2 Cro. 429. 
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If there be a Cuſtom in two Hundreds, 4 Pater eres 
(though in ſeveral] Counties) that if any © , 


common Baker of Bread, inhabiting in either 
of thoſe Hundreds, doth ere& any Water- 
mill, Windmill, or Handmill, within either 
Hundred, to grind his Corn to be employed 
for the making Bread for himſelf in his 
Trade of a common Baker, for the Mainte- 
nance of his Family, and to ſell to his Cu- 
ſtomers inhabiting within or near the ſaid 
Hundreds, for their Suſtentation, by which 
the Parſons in the ſaid Hundreds have the 
larger Quantity of Tithes of ſome Inhabi- 


tants, viz. of them who have Lands or Te- and preſcribes 


nements there, and of others, as of manual 
Tradeſmen by way of Offerings, and ſuch 
like, and that in reſpect thereof no Tithes 
have been paid Time out of Mind for the 
grinding of this Corn fo employed: 

This was held to be a good Cuſtom, and 
a ſufficient Diſcharge, and a Prohibition was 
granted accordingly ; and this, although the 
Baker did inhabit in one Hundred, and erected 
his Mill in another, for that two Hundreds 
may preſcribe in non Decimando. Kidden and 


| Edward's Caſe, 1 Rol. Abr. 654. 


— 


(a) That 4 Probibition does ma lit fir @ new crete Mill. 
If 


in non Deci- 
mando. 
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Mill diſcbar- If there have been two ancient Corn Mills, 
1 for which Time out of Mind 6s. 8 d. hath 
FE been paid for the Tithes, and afterwards by 
Continuance of Time the Mill Stream changes 
its Courſe, and runs ſomewhat diſtant from 
its antient Stream, and thereupon the Owner 
of the Mills pulls down one of them, and 
rebuilds it in the new Place where the Stream 
now runs: This ſhall be diſcharged of the 
Payment of any Tithes by Force of the ancient 
Modus; for this comes by the Act of God, and 
not by the Act of the Party. 1 Rol. Abr. 641, 
Reſolved (a) per Cur. & ibid. 652. F. 1. 
But note; the Court there ſaid, if the 
Stream be altered by the Act of the Owner 
himſelf, Tithes ought to be paid thereof, as 
for a new Mill. Bid. & 651. F. 2. 4 Co. 87. 
Tithe of Mills It is faid in Cumberbach's Reports, p. 404. 
N that neither the Tithe of Wood, nor the 
2% ce, Tithe of Mills, are due of common Right, 
but payable only as a cuſtomary Tithe, and 
therefore I conceive it only Perſonal, for all 
Predial Tithes are due of common Right. 
Note alſo, that a Hundred or County can- 
not preſcribe in non Decimando, for Things 
tithable of common Right ; but otherwiſe of 
Things not tithable of common Right, as of 
Aills, in the Caſe of Kidden and Edwards 
ſupra. See allo the Caſe of Hicks v. Woodſon, 
Cumberb. 403, 404. 4 Mod. 336. Skin. 560. 
and 1 Salk. 655. 
Haviog thus, as I apprehend, ſufficiently 
cleared the Queſtion, Whether the Tithe of 
Mills is Predial or Perſonal, and ſhewn it 


— 


(a) By the Court. 


to 


. 
Mills, 
„ hath 
ds by 
1anges 
from 
Owner 
„ and 
tream 
pf the 
ncient 
, and 
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to be merely Perſonal; I ſhall now proceed Ante 133. 
to ſhew what other Tithes do alſo fall under 
the Denomination of Perſonal. 

And this will beſt appear by conſidering Obes Per/onal 
the Definition of thoſe Tithes before given, Tithes. 
p. 8. and in the Beginning of this Chapter. 

For as they ariſe from the clear Gains made 


y honeſt Labour, Art or Induſtry, it will in- 


clude not only all Kinds of Trades and Ma- 
hual Occupations, but alſo all other lawful 
Employments and Profeſſions of Lite, where- 
by any clear Gain or Profit is made. Vide 
1 Rol. Abr. 656. M. 1. Lit. Rep. 147. 2 
Inſt. 621, 649, 557- 

From whence it appears, | 

1. That the Occupation or Employment 
muſt be honeſt or lawful. For of Profits 
made by unlawful Employments no Tithes 
are to be paid, the Church abhorring to be 
fed with ſuch contaminated Morſels. 

And yet the Canoniſts do admit that if a 
Robber or Thief, Sc. ſhall with his unlawful 
Gains purchaſe Lands, the Tithes of ſuch 
Lands are due (a) Jure Divino, as appears Vide Degy, 


| by Lindwood and Pope Gregory's Decretals, Lib. 2 C 22. 


cited by Degg. 

2. That the Gains muſt be clear, 7. e. all 
Charges and Expences deducted. From 
whence it follows, that in the Caſe of Fiſhers, Net due in 4 
Hunters, Fowlers, and other like Employ- 1 274 

; the Gain acer 

ments, no Tithes can be due of common % 
Right, till the clear Profits are aſcertained ; 


and - conſequently that of common Right 


— 


(a) By divine Right. 
3 Tiches 


” 
6e. — -- -—_-> 
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Tithes in Kind are not to be paid, but only 
the Tenth of the clear Profits made upon 
the Sale, after all Charges and Expences de- 
ducted. 
—— 5 And yet by Cuſtom a perſonal Tithe may 
on be paid in Kind of Things taken or acquired 
by Fiſhing, Hunting, or Fowling, as will 
appear from divers Caſes hereafter mentioned, 
We ſhall firſt conſider the Tithe of Fiſhing, 
I ſay of Fiſhing, not of Fiſh (though com- 
monly ſo denominated.) For that the Tithe 
ariſes from the Profits of the Employment, 
and not from the Thing or Fiſh taken; and 
that where Cuſtom has made it payable in 
Kind, it is as a Modus or Compoſition in 
Lieu of the Profits, 

Tube of Tings It is commonly ſaid in our Books, that 
as Fi * no Tithes are due of common Right for 
Degg, Lib. 2. Things that are (a) Feræ Naturæ, and yet by 
c. 8, Cuſtom Tithes may be payable of or for ſuch 
Things; of which ſome Inftances are given 

in the former Chapter, 
And Sir S. Degg confeſſes, that by the 
Common Laws of England, no Tithe is due 
for Birds, Beaſts, Sc. That are (a) Feræ 
Naturæ; and therefore it has been reſolved, 
that no Tithe ſhall be paid for Fiſh taken 
out of the Sea or River, unleſs by Cuſtom, 
as in Wales, Ireland, Yarmouth, &c. Neither 
for the ſame Reaſon is any Tithe due of Deer 
Deer, Conies, (Hares) Conies, Sc. and yet, if it be due 
A by Cuſtom, it muſt be paid. See Cro. Car. 
264, 339. March 87. Heil. 13. Ney 108. 


— 
— —= 


(a) Wild Beaſts, 
1 Roll, 
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1 Rol. Abr. 635. Rep. Can. 367; 373, 379» 
and 406. and Stat. 2 Ed. 6. c. 13. 

As where Fiſh are taken in the Sea, though Fh talen in 
they are Fere Nature; and conſequently not % Sa, no 
tithable of common Right, yet by the Cu- 1 
ſtom of the Realm they are tithable as a Per- wy 
ſonal Tithe, i. e. not by the tenth Fiſh, or 
in Kind, but by ſome ſmall Sum of Money 
in Conſideration of the Profits made thereby. 
See 1 Cro. 192. Rep. Can. 406. 

Therefore if the Owner of a Ship do lend 
it to Mariners to go to Hand, Sc. ior Fiſh, 
for a certain Quantity of Fiſh to be paid to 
him upon their Return; no Tithes ſhall be 
paid by the Mariners unto the Parſon out of 
the Fiſh which the Owner ſhall have for the 
Hire of the Ship, for that it is a Perſonal 
Tithe, and therefore ought to be paid but 4rd nh Per- 
of the clear Gain. Dodderidge, 1 Rol. Abr. onal. 
6 6. - 
"And ſo in Devon is the Cuſtom, upon the 
Hire of a Ship or Boat to take Pilchards or 
Herrings. Per Dodderidge, 1 Rol. Abr. 656. 
N. a. 

And the Law ſeems the ſame with reſpect 
to the Reſidue of the Fiſh; for no Tithes 
ſhall be paid in Kind of Fiſh taken in the 
Sea without a Cuſtom, for they are Feræ 
Naturæ, and the Sea is not within any Pa- 
riſh. Ney 108. Cro. Car. 264. and ſo is the 
Caſe of Long and Dircell, 1 Rol. Ar. 636. 
per Curiam. And a Prohibition granted ac- 


Note alſo, that Juſtice Jones in the ſame 
Caſe faid, that upon an Appeal to the Dele- 


gates out of Ireland in the Lord Deſmond's 
L 2 Caſe 


Ln 
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Caſe it was agreed, that for Fiſh ſo taken 
only Perſonal Tithes are due, (a) deducti. 
Expenſis. 
So Tithes of Fiſh taken at Greenland, or 
of Herrings or Pilchards upon the Sea, are 
Perſonal Tithes. 1 Rol. Abr. 656. And that 
Tithes thereof are only paid by particular 
Cuſtom, lee 2 Rol. Rep. 419. and 1 Kol. 
Ar. 636. Noy 108. | 
Alſo, where upon a Suit in the Spiritual 
Court for the ( cuſtomary ) Tithe of Fiſh 
taken in the Sea, a Prohibition was prayed, 
| Firſt, For that Fiſh in the Sea, or great Ri- 
The Sea net vers, are (a) Fere Nature. And Secondly, 
in any Paris, For that the Sea is not within any Pariſh, fo 
that no Parſon can ſay, that that Part thereof 
where the Fiſh are taken, is within his Pa- 
riſn. For (as Jones affirmed) Tithes of Fiſh 
are uſually (7. e. by Cuſtom) paid in Ireland; 
and that in Cornwall they pay Tithes for fiſh- 
ing in the Sea; and that it is a Cuſtom in 
Yarmouth, that Tithes ſhall be paid by Cu- 
ſtom; and in ſuch Caſes the Tithe is to be 
paid to the Parſon of the Pariſh, where the 
zet payable Fiſh is landed. But no Tithes ſhall be paid 
where landed. in Kind of Fiſh taken in the High Sea, with- 
out a Cuſtom for it. 1 Rol. Abr. 636. Hol 
land v. Heal, Ney 108. 
Fih talen in Alſo the Tithe of Fiſh taken in a com- 
ODE Ki. mon River is but a Perſonal Tithe, and 
; therefore no Tithe in Kind is to be paid 
thereof de Jure, without a Cuſtom for it 
but the Expences in taking them are to be 


(a After Expences are deducted. (6b) Wild Beaſis. 
deducted ; 


taken taken by one who has a ſeveral Piſcary in 
duclis ſuch River, and though the Place where 
they are taken be within the Pariſh of the 
d, or Parſon that claims them. And the Rea- 
1, are ſon given is for that they are (a) Fere 
| that Naturg. 1 Cro. 339. 1 Rol. Abr. 636. 
icular No. 7. See allo Palm. 527. Litt. Rep. 311. 
Kol. March 15. 
3 Alſo, no Tithes de Jure are to be paid 
ritual for Fiſh taken in a common Riyer; and, 
Fiſh Paſch. 5 Car. 1. B. R. a Prohibition was 
ayed, oranted to ſtay a Suit for Tithes of Eels 
it Ri- taken in a common River in the Pariſh of 
ond), Barton in Weſtmorland. And Hill. g Car. 1. 
h, fo a Prohibition was to ſtay a Suit for Tithes 
ꝛereof ot Trouts in the ſame River, though the 
5 Pp a- Court were then divided whether Tithes 
Fiſh were due or not; but they granted the 
land; Prohibition in order to decide the Law 
fiſh- thereupon, 1 Kol. Abr. 635. c. 4. See 
m in March 17. Davis 56. Cro. Car. 339. and 
7 Cu- 1 Vent. 5 | 
to be And as to the Cuſtom of tithing Fiſh in Sat. 2 & 3 
e — Aa way bordering on the Sea Coaſts, the of hs — 
pal tatute of 2 & 3 Ed. 6. c. 13. Provides, _— 
with- That neither * ſaid Act, = any Thing * 
Hol- therein contained, (with reſpect to Per- 
* ſonal Tithes) ſhall extend to any Parifh 
ag? * which ſtands upon, and towards the Sea 
an 


paid 
r it; 
to be 


Beaſts, 
ted; 
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deducted; and this is ſo although they be 


* Coaſts, the Commodities and occupying 
* whereof conſiſteth chiefly in Fiſhing, and 
F have by reaſon thereof uſed to pay and 


(a) Wild Beaſts. a 
— 4 ſatisfy 


149 


150 


Euſtom to pay 


leſs than a 


Tenth. 
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* ſatisfy their Tithes by Fiſh z but that all 
and every ſuch Pariſh and Pariſhes ſhall 
hereafter pay their Tithes according to the 
* laudable Cuſtoms, as they haye heretofore 
* of antient Time within theſe forty Years 
+ uled and accuſtomed, and ſhall pay their 
Offerings as is aforeſaid.* Vide Stat. 2 & 
3 Ed. 6. c. 13. ſeft. 11. 

And according to this Statute, when one 
libelled in the Spiritual Court for the Tithes 
of Pilchards taken in the Sea, a Prohibition 
was granted upon the Surmiſe of a Cuſtom 
there, that the Owner of the Fiſher- boat hath 
one Moiety of the Fiſhes, and the Fiſher- 
men the other Moiety; and that the Owner 
hath uſed to pay the Tenth of his Moiety 
for all; this Surmiſe was held to be good 
and ſufficient. Hill. 1 Fac. C. B. Ney 108. 

And fo when a Surmiſe was, that all the 
Fiſh of a Ship ſhould be divided into ten 
Doles (after the Owner's Part was ſeparated 
from them, for the Uſe of the Ship) and 
then the tenth Dole to be divided, one 
Moiety whereof to be to the Parſon, and 
the other Moiety to the Town, viz. of Yar- 


mouth, this was admitted to be good. See 


1 Kol. Rep. 419. | 

So in the Caſe of Shepperd and Penroſe, 
Paſch. 18 Car. 2. B. R. where a Prohibition 
was for ſtaying a Suit in the Eccleſiaſtical 
Court for Tithes of Fiſh taken in the Sea, 
and for Tithes of Corn; where the Queſtion 
was whether the twentieth Fiſh was a good 
Payment in Satisfaction of all Fiſh there 
taken, and if the twelfth Sheaf was good in 
Satisfaction of all Sheaf Corn, 1 


ture 
are 
Titt 
for 

is 1 


by 


—— 
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And by the whole Court, Tithes of Fiſh Good ig, 
are not due without a Cuſtom, and therefore 
a Cuſtom to pay leſs than a tenth Part thereof 
may be good. But of Corn, the tenth Part 
may be due of (common) Right; and there- 
fore thereof a Cuſtom to pay nothing (leſs) is 20 Cors. 
not good without other Matter. But they 
granted the Prohibition as to the whole, nf 
Cauſa, with Intent to hear what the other 
Party had to ſay. 1 Lev. 179. See 1 Sid. 
278. 2 Keb.2. S.C. 1 And. 199. 
So no Tithes de Jure for Salmons taken 
in the River Exe, &c. See 1 Rol. Abr. 636. 
No. 5. | 
It alſo ſaid, that for Fiſh in a Pond no in a Pond. 
Tithes ſhall be paid, See Rep. Can. 375. 
But this ſeems to be too generally ſpoken ; 
for, according to the Rule of Perſonal Tithes 


ſupra, where there ariſes any clear Gain or 


Profit by the Sale of Fiſh or any other Ani- 
mals, though (a) Fere Nature, there a cuſto- 
mary Tithe may be due; but no Tithe can 
be due, if they are kept only for Pleaſure, 
or to be ſpent in the Houſe or Family, as 
Fiſh kept in a Pond generally are. 

And this Rule extends to all other Crea- other Crea: 
tures that are (a) Fere Nature, where they tures tithable, 
are taken and kept for Sale; ſuch cuſtomary 4%“ Fetæ 
Tithe as aforeſaid may be due and payabſe 
for them. But this being a perfonal Tithe 
is not of Right to be paid in Kind, except 
by Cuſtom. 


( - ) Wild Beaſts. 
L 4 For 


Gecſe. 


j 
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For of Right all Charges and Expences of 
their Taking, Feeding, Sale, Sc. are to be 
deducted, which cannot be till after ſuch 
Sale, and then the Tithe is to be paid in 
Money, i. e. the tenth Part of the clear Pro- 
fits only. 

But if ſuch Creatures that are (a) Feræ 
Nature, as Deer, Hares, Conies, Swans, Tur— 
kies, Geeſe, Ducks, Hens, Partridges, Phea- 
ſants, Pigeons, and the like, be kept for 
Pleaſure only, or to be ſpent in the Family, 
in ſuch Caſe I conceive no Tithes ought to be 
paid either of common Right or by Cuſtom, 

And note; by this Rule many of the 
ſeeming Repugnancies in Judgments and 
Opinions concerning the Tithe of the Things 
above-mentioned may be well reconciled, and 
the ſame Thing may be eſteemed Perſonal or 
Mixt in different Reſpects. For Inſtance: 

Geele, if they are fed at the Barn Door, 
and fatted in or about the Houſe, and after 
lold, in this Caſe the Tithe can only ariſe 
from the Profits made on the Sale after 
Charges and Expences deducted, and the 
like of their Eggs and Young, if ſold. 

On the other Hand, if Geeſe are fed at 
large, as in Meadow and Paſture Ground, 
as in ſome Places and Counties they are, 
there the Feeding on the Graſs and Herbage 
prevents the Parſon of having a conſiderable 
Part of his Predial Tithes, and conſequent- 
ly the Tithe of ſuch Geeſe and their Young 
Pugh to be paid in Kind as a Predial Mix 
Je. ; Rn, 


—y 
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And 


8 


. Ant 
tures, 
range« 
may 
Tithe 
in an 
Bee 
them 
but of 
are to 
Abr. 
Canon 
and t 
paid 
Tithe 
to ge 
ought 
where 
worth 
the p 
tend 
Wax, 
nal tl 
that t 
clear 
Expe 
bv 
Mixe 
Kind. 
ſolve 
ens, 
and 


(a) 
of the 


The Law of Tithes, Cop. 4. 153 


And hence it is, that others of thoſe Crea- 
tures, which in the precedent Chapter are 
ranged under the Head of Mixed Tithes, 
may in this be alſo treated of as Perſonal 
Tithes, ſome whereof I ſhall here mention 
in an alphabetical Order. 
Bees are (a) feræ Nature, and therefore of g,,, «.. 
them no Tithes are to be paid ( de Jure; 
but of their Wax and Honey *tis ſaid Tithes 
are to be paid in Kind. Cro. Car. 519. 1 Roll. 
Ar. 633. c. 1. Fon. 447, S. C. And Kepert. 
Canon. 389. ſays, the 10th Weight of Wax, 
and the 1oth Meaſure of Honey is to be 
paid in Kind, and that they are Predial 
Tithes; I ſuppoſe, becauſe the Bees are ſaid 
to gather both (c) ex predio; but then it 
ought to be paid to the Parſon of the Pariſh 
where *tis gather'd, which Enquiry would be 
worthy a Canoniſt. But to me, conſidering vide Honey 
the perſonal Labour, Coſt, and Care that at- and Wax, 
tend both the Bees, and their Honey and intra. 
Wax, they are rather to be eſteem'd Perſo- 
nal than Predial Tithes, and conſequently 
that the Tithe ought to ariſe only from the 
clear Profits made thereby, all Charges and 
Expences deducted. 
- Chickens of all tame Fowl are ſaid to be a Chiba. 
Mixed Tithe, and therefore to be tithed in 
Kind, Rep. Canon. 39. and yet it has been re- 
ſolved, that no Tithes ſhall be paid of Chick- 
ens, becauſe Tithes are paid of the Eggs, 
and a Prohibition was granted accordingly, 


— 
— — 


(a) Wild Brafts, (6) Of Right. e Out 
of the Farm. 
1 Roll, 
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Conies, 
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1 Roll. Abr. 642. and conſidering the Care 
and Hazard that attends the Hatching and 
Breeding Chickens, it ſeems more reaſonable 
that no Tithes ſhould be paid of them in 
Kind, but only of the clear Profits which 
can be only a Perſonal Tithe. The Tithe of 
Eggs in Kind may be ſupported with better 
Reaſons. 

No Tithes de Jure, without a Cuſtom 


| ought to be paid for Conies, becauſe they 


are (a) Feræ Nature. See ſeveral Prohibitions 
granted, and Conſultations denied, for that 
Reaſon, and in one where the Parſon pleaded 
to have them by Preſcription, 1 Roll. Abr. 
335. and they ſeem Perſonal, for that if a 
Man ſteals Conies out of a Warren, he ſhall 
pay no Tithes of them, becauſe the Lay 
gives him no Property in them; nor ſhall 
the Owner pay any Tithes of them, for that 
he has no Profit by them; which ſhews the 
Tithe is to ariſe from the Profit made by 
them ; and yet Tithes in Kind, or a Modus 
for them, may be by Cuſtom. See 2 Roll. 
Rep. 2. 458. March 56. 1 Ventr. g. Hetl. 147. 
Lit. 13. Hardr. 188. Rep. Can. 393. 

No Tithes of Common Right are to be paid 
of Deer, becauſe they are (4) Feræ Nature. 
Hetley 147. But yet they may be given for 
or in lieu of Tithes, i. e. for the Herbage 


they eat; and they may be w_ for a Me- 


dus Decimandi, Noy 148. and fo in any other 
Thing perſonal, as Money, Cc. may be given 
in lieu of a Predial Tithe by Compoſition or 
otherwiſe. | 


_—_— 


——— 
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Doves in a Dove-Houſe, if ſold, do pay a Doves, 
perſonal not a Predial Tithe, as was adjudg- 
ed 15 Car. 1. and if ſtolen out of a Dove- 
Houſe, no Tithes ſhall be paid for them, 


for the Reaſon ſupra (as in the Caſe of Co- 


nies ſtolen) Paſ. 15 Car. 1. adjudged. See 
Rep. Can. 405. where 'tis ſaid that Tithes 
ſhall be paid (a) de Jure of young Pigeons, 


and ſo reſolved divers Times, and that by 


Cuſtom Tithes ſhall be paid of Pigeons ſpent and yung 
in the Owner's Houſe. But *tis confeſſed Pigeons. 
that this is contrary to common Right, and 

that generally they are only tithed if fold, 

i. e. deducting the Expences, and ſo can be 
eſteemed only a Perſonal Tithe. 

Eggs are either tithed in Kind, or accord- Egg. 
ing to the Cuſtom of the Place, and uſually 
ſerves for the Tithe of the Young of tame 
and domeſtick Fowl. Vide Chickens ſupra. 

And note; where Tithe of the Eggs is paid, 
there is no Tithe of the Young; and fo 
(b) vice verſa. Rep. Can. 405. 

Fiſh taken in the Sea, or open Rivers, are Fig. 
titheable as a Perſonal Tithe ; vide ante. Bur 
if taken in a Pond, or a ſeveral Piſcary, they 
are ſaid to be tithable as a Predial Tithe, 
and as ſuch ought to be ſet forth in Kind 
according to the Statute 2 & 3 Ed. 6. See 
Rep. Can. 406. (c) ſed quere if Law, (d) & 
vide ante | 
If Fowl are taken by a Faulkner or Gen- Foul. 
tleman be hawks far his Pleaſure, no Tithe 


— —— 


(a) Of Right. 


(5) Contrarywiſe, (c) But 


ſhall 


| ure. (4) 4nd fee before. 


F 
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ſhall be paid for them. But if a Fowler taks Wl T 
Fowl, and makes a Profit of them, he ſhall Mherewit 
pay a perſonal Tithe for them; ſo adjudged Court a 
15 Car. 1. B. R. See Rep. Can. 408. orton”: 
Of Geeſe we have already diſcourſed, ani iſh ; Car. 
ſhewn in what Reſpects they may be eſteemet But n 
either a Predial or a Perſonal Tithe, E. ithes 
Vide ante 20. ike, is 
The Tithe of Hares ſeems to be of th bereas 
ſame Nature as Conies, &c. Feræ Nature. loney 
Honey falls under the Rule of a Perſon Meaſons 
Tithe, and yet it is uſually paid in Kind, Partr 
Viz, either the 10th Meaſure, or roth Pound, ame, 
and the like Cuſtom is for Bees- Wax, uz MWredial 
the 10th Pound in Kind. Now though boti «r71c77, 
theſe are ſtrictly and properly Perſonal Tithe, y a Fo 
yet it ſeems their being ſo uſeful to th If aN 
Church formerly in compoſing of conſecratel Heep th 
Tapers and Wafers, She thought fit to tra- Heir W. 
{ubſtantiate their Nature from Perſonal toy their 
Predial Tithe, and accordingly claimed their Wſhele Eg 
Payment in Kind; and our Anceſtors Ze laimed, 
advanced that Claim to a Cuſtom, which Would g 
now confirmed by modern Practice. ere no! 
A Prohibition was prayed for ſuing in th: ion wa: 
Spiritual Court for Tithes of divers Kinds N 7:4bro, 
and, inter alia, for Tithe of Honey, upon: Note : 
Surmiſe, that it was not payable (in Kinc) o Tithe 
for that Bees are only (a) Volatilia (& Fm uit call: 
Nature) and it was thereupon demurred: Y. Br 
But the Opinion of the Court was, that]: De, 
Tithes (in Kind) are to be paid for Honey, rohibit 
me. Q 


for ſo is the Book, Fitz. Nat. Brev. and 


— — —ͤ——— 2 . —— 


(a) Volatiles, and wild Beaſts, (a) By a 


therewith ) . 


1 
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tak 
ſhal I nerewith agrees Lindwood, and therefore the 
1dged Court awarded a Conſultation in Barſcot and 
orion's Caſe, B. R. Cro. Car. p. 3. Intr. Mich, 
, and Car. 1. Rot. 1227. See Rep. Can. 414. 
:emed But note, by F. N. B. 51. G. and H. the wow, 
Er ithes of Honey, Cheeſe, Butter, and the 
ike, is to be claimed by a Preſcription; 
of the hereas Lindwood and the Canoniſts claim 
its loney and Wax (a) Jure Divino, for the 
rſoneaſons aforeſaid. 
Kind, Partridges and Pheaſants, though made Partridgesand 
ound ame, do pay only a perſonal and not a Tπ. 
, i: redial Tithe, Rep. Canon. 428, 430. (6) a 
1 botl or 11c77, as I apprehend, where they are taken 
"ithes, Wy a Fowler (c) Fere Nature, and fold. 
to the If a Manhath Pheaſants (or Partridges) and 
crate! eep them in an incloſed Wood, and clip 
tra heir Wings, and they hatch Eggs, and breed 
toy their Young, no Tithes ſhall be paid of 
| ther WWheſe Eggs or Young, for they are not re- 
; Zed claimed, but continue (c) Fere Nature, and 
nich is vo0uld go out of the Encloſure, if their Wings 
ere not clipt. And in this Caſe a Prohibi- 
in the ion was granted. Mich. 11 Car. 1. B. R. 
Kinds N Vindbrock and Evans. 
pon Note; in this Caſe it was ſurmiſed, that 
Kind) o Tithes were paid of them in a great Cir- 
7 Fer uit called the Chiltern, in the ſame County, 
urred: . Bucks, and fo a Preſcription was laid in 
, tha Wor! Decimando ; but the Court granted the 
Toney, WF rohibitiog, for that they were (c) Fere Na- 
v. and. See Rep. Can. 430. 
Ny (a) By divine Rink. (5) And the rather. 
rewifh % ili Beaſts, 


— — — 
. „„%' os ——— OMP 
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Turkies. 
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So of Turkies Tithes ſhall not be paid, 
nor for their Eggs or Young, (a) quia (0 


Feræ Nature. See Moor 599. Houghton and 


Q. Pigeons. 


Veniſon. 


Prince's Caſe. 

And methinks the like Reaſon ſhould pre. 
vail in Caſe of Pigeons, &c. 

Veniſon, though not tithable of itſelf, my 
yet be given in lieu of Tithes, and Tithes i 
Kind have formerly been paid thereof ir 
ſome Places, and, as I think, to ſome Per. 
ſons only, as Biſhops, Abbots, &c. and tha 
only by Grant. See Rep. Can. 454, and Der, 


. Hares, Sc. ante. 


Perſonal 
Tithes paid as 
Offerings, &c. 


Libel for Tithes 


We ſhould now proceed to give ſome In. 
ſtances of Perſonal Tithes of ſuch Trade 
and Employments, as live by buying and 
ſelling, or Manual Occupation. But thele 
being now by Cuſtom generally reduced to 
the Payment of a certain Sum of Money in 
lieu thereof, are uſually paid at Eaſter, Whit 
ſuntide, Ec. as mere Oblations and Offerings 
and therefore may be conſidered under that 
Head. 

And the only Caſe I can find for above 
100 Years paſt, where the Tithes of the 
Profits of ſuch Trades have been ſued for by 
any Clergyman, is that of Dolley verſ. Daw, 
Mich. 11 Jac. 1. B. R. and is thus reported 
in 2 Bulſtr. viz. 


A Parſon in Briſtol ſued an Inn-keept! 


of the Prefits f there in the Ecclefiaſtical Court for tie 


an Inn- leter. 


Tithes of the Profits by him made in hi 


— 


— —— 
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Kitchen, Stable, and Wine-Cellar, Sc. and 
in his Libel ſays, that he made great Gain 
in ſelling of his Beer (having bought it for 
500 l. and fold the ſame for 1000/7.) and fo 
libels for a 10th Part of the Profits of the 
ſame, which he thereby claims as due to him 
(a) per Communem Legem Angliz : And alſo 
ſets forth in his Libel, that () Negotiando 
& Traficando he made other Gain, of which 
he ought to have the Tithe. 


Zelverton moved for a Prohibition, ſetting 


all the above Matter forth in his Suggeſtion, 
and further ſhewed, that the Defendant had 
yearly of the Plaintiff 40 J. at leaſt (in Of- 
terings, Sc.) Doddridge: Surely I think the 
Defendant would have Tithes alſo of the 
Kitchen Stuff. Whereupon Clench, Clerk of 
the Papers, informed the Court, that there 
was a Parſon (I think this very Defendant) 
who libelled for the Tithes of the Intereſt 
of 100 l. put out at Intereſt, and a Prohi- 


bition was granted: And ſo in this Caſe, by 4 Probibitios 
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Rule of Court, a Prohibition was awarded. awarded. 


See 2 Bulſtr. 


As to Oblations, Obventions, and Offer- Ob/ations, Ob- 
ings, they ſeem to be but one and the ſame e ana 
Thing, and are of the Nature of Perſonal T. 
Tithes, as is ſaid ſupra; and ſo ſays Godo!- 
phin, in his Repert. Canon. 426. and that 
they are offered to God and his Church, and 
that Offerings are reckoned among Perſonal 
Tithes, as ariſing by Labour and Induſtry, 


— — 


— 


(a) By the common Law of England. 
(6) By negotiating and trafficking. 


aud 
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760 


and are paid by Servants and others once 4 
Payable by Year to the Parſon or Vicar, according tg 


Cuſtom. the Cuſtom of the Place. 


Theſe are to be paid in the Place when 
the Party dwells, at ſuch four Offering: 
Days, as before the Stat. 2 & 3 Ed. 6. c. 1j 
within the Space of 40 Years then laſt paf, 
had been uſed for the Payment thereof, and 
in London are a Groat a Houſe. Quære in 
York, Sc. 
By Statutes And by the Statutes now in force they are 
27 H. S8. aud to be paid as formerly they have been paid. 
32 H. 8, Kc. 11 Co. 16. See the ſeveral Statutes infra 
touching this Matter, viz. Stat. 27 H. 8. c. 20. 
32 H. 8. c. 7. 2& 3E. 6. c. 13. 7& 8W, 
3: c. 6. 1 Geo. 1. c. 6. fell. 2. 
And as to Offerings, it is enacted by 2 & 
Stat. 2, 3 Ed. 3 Ed 6. c. 13. ſe. 7 & 8. Provided always, 
6. c. 13. and be it enacted by the Authority aforeſaid, 
— 5 that all and every Perſon and Perſons ( Mer- 
Chimes Aer- chants, Handicrafts, and Faculties) which bf 
chants, Han- the Lows and Cuſtoms of the Realm ought 1 
 dicrafts, and make or pay their Offerings, ſhall yearly: from 
Faculties. henceforth well and truly content and pay hi 
or their Offerings to the Parſon, Vicar, Pri 
prietor (for Impropriator ) or their Deputies u 
Fermors of the Pariſh or Pariſhes, where il 
Hall fortune or happen him or them to dwell n 
abide, and that at ſuch four Offering Days, a 
et any Time heretofore within the Space of Fan 
Nate. (for Forty) Years laſt paſt hath been uſed ani 
accuſtomed for Payment of the ſame; and it 
Default thereef, to bay for the ſaid Offering 
at Faſter then next following. | 
And it is ſaid that in this Word Offering 
are comprehended, not only thoſe ſmall Cu 
ſtogar) 


See Watſos, 


pag. 57 2. 
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nce + 8 ftomary Sums commonly paid by every Per- 
ng o fon when he receives the Sacrament of the 

Lord's Supper at Eaſter, which in many g.,,,amme 
where Places is by Cuſtom two Pence for every Fees, viz. 
ring Communicant z but alſo ſuch Cuſtomary Pay- Lend Supper, | 
c. 13 ments as are paid upon Marriages, Baptiſms, 
paſt, Churchings and Burials ; and that theſe pro- 
„ and perly belong to the Parſon or Vicar off the | 
re Church where they are made, and are reco- | 

verable by Law in fuch Places and Cafes | 
y ar only, where there is a Cuſtom for the Pay- | 
paid. ment of certain Sums, upon the Performance 
inf: of theſe ſeveral Duties. : | 
6.20 As to Baptiſms, Burials, Cc. ſee the Caſe 4rd Baptiſms, | 
„of Burdeaux v. Dr. Lancaſter & al, Hill. Burials, &c. t 

9 M. z. B. R. in 1 Salk. 3 32, viz. Burdeaux 2 Mod. 171. 0 
26 French Proteſtant had his Child baptized at ſt 
2 the French Church in the Savoy, and Dr. Lan- | 
-eſaid, caſter, Vicar of St. Martin's (in which Pariſh | 
' Mer. the Savoy is) together with his Clerk, libelled | 
ich h for a Fee of 25. 6 d. as due to the Doctor, | 
nd 15. to the Clerk. And on Motion for | 
fron a Prohibition, Zevinz for the Doctor urged, | 
ay li chat this was an Eccleſiaſtical Fee, and due | 
Pr. by the Canon. 
ies o But by Holt, Ch. Juſt. Nothing can be { 
ere ü due of common Right, and how can a Ca- { 
vell o non take Money out of Laymens Pockets? ö 
vs, „ Liadwood ſays, it is Simony to take any f 
Thing for either Chriſtening or Burying, l 
a unleſs it be a Fee due by Cuſtom. But then Ns Fees une; { 
and u Cuſtom for any Perſon to take a Fee H Cuflem. | 


ering! 


ering 
11 Cu 
Omar 


for chriſtening a Child, when he does not 
chriſten him, is not good, like the Caſe in 
Hobart, where one dies in one Pariſh, and 
s buried in another, the Pariſh where he 

| M . -. (ned 
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died ſhall not have a Burying Fee. If yay 
have a Right to chriſten, you ought to libe 
for that Right: But you ought not to haye 
Money for chriſtening when you do not, 
1 Salk. 332. 

See allo the Dean and Chapter of Exeter 
Caſe, Hill. 5 Anne B. R. ibid. 334. viz 
Serjeant Hooper ſhewed Cauſe againſt a Rule 
for a Prohibition to the Spiritual Court, tg 
ſtay a Suit there for a cuſtomary Fee of 100, 
as due to the Dean and Chapter of Exeter 
for burying in the Cathedral Church; (a) ſed 
ron allacatur ; for no Fee is due for Burial of 
common Right. But where a Licence i; 
neceſſary, the Perſon who gives it may ſtand 
upon his own Price. And whether there be 
ſuch a Cuſtom or no, it is triable at Com, 
mon Law. See 3 Keb. 523, 827: 2 Dann, 


424. E. 


If the Cuſtom be not denied, the Spiritul 
Court ſhall proceed; for there is (then) no 
other Remedy, But if the Cuſtom be denied, 
a Prohibition ſhall go, not (+) prepter Defec- 
tum Juriſdictionis, but triationis. And ſaid, 
that Burial at Common Law ought to be in 
the Church-yard, and without Fee, (Quer 
2 Keb. 778.) 2 Salk. 334. | 

4 — alſo — our Books, that the 
Clergy of old claimed, as Oblations or Of: 
ferings, whatever was fixt to, or hung up il 
the Church, as Banners, Pennons, Eſcutcheons, 
Coat Armour, Ce. Nay even the Moni 


# — — — 


ta But oat allowed. + 
_ (5) Net for Defett Juriſdickion, but Trial. 
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Yo! i ments and Tombs of the Dead; as in the 

live WY Caſe of the Lady Wiebe, 9 H. 4. viz. 

have The Lady ſued by Bill in the King's Bench, 

not. and declares, (a) Quare cepit Tumcam unam 

, docatam a Coat Armour and Pennons, with 

ele; her Huſband Sir Hugh Wiche's Arms, and a ; 
Sword, Fc. hung up in a Chapel where he 
Rule I was buried. And the Parſon by his Plea 7 
rt, claimed thenr as Oblations. But it was held, But are ner. 
F 10). BY chat if one has a Seat in a Church or Chapel, 
ra and brings thither his Carpet, Livery, and 0 
a) % Cuſhions, the Parſon cannot claim them 43 
al of as Oblations; nor could he claim Coat Ar- | 
ce u mour, Pennons, &c. hung up in a Church; i 
ſtand BN for they are placed there in Honour of the | 
ere e Dead. | i 
Bs And the Chief Juſtice there ſaid, the Lady | 


might well maintain her Action in that Caſe, 
* during her Life, for that ſhe cauſed thoſe : | 
iritua Things to be ſet up there, and after her Death 
n) 10 che Heir ſhall have bis Action for taking 

enied, Wrhem, they being as Heir-Looms, which. be- 

Defec- long to the Heir. See 9 H. 4. 14. and 21 

1 fad, 3. 48. the Biſhop of Carlifle's Caſe. 

be in And herewith the Civil Laws agree. Vide 

en Rep. Can. 155, 156. | 

It ſeems likewiſe from ſome old Britiſh No Tithe of 


„„ * 


at the Ncuſtoms, that the Clergy in Wales, &c. alſo Marriage | 
ar Of: Wckimed the Tithe of all the Goods and Nat , | 
on hattels, which were given in Marriage w 
NEO, 


— —— —— . — — — — — 
* —— — 


ith any Perſon; and this appears by the 
ſad” Statute 2 & 3 Ed. 6. cap. 13. ſeck. 16. 2 C3 E. 6. | 
vhich recites, Mbereas beretofore ſuch a Cu- © 13. ed. 16. 4 


Monus 


— 


— 


(a) Wherefore be took one Cloak cad 
ment M 2 from 


| 
| 
| 
| 
| 
| 
| 
| 
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ſtom hath been in many Parts of Wales, that 
of ſuch Cattle and other Goods as have ben 
given with the Marriage of any Perſon, their 
Tithes have been exafted and levied by th 
Parſons and Curates in thoſe Parts, which 
Cuſtom being diſſonant from any Part of thi 
Realm, as it ſeemed (aroſe) when the ſuil 
Country of Wales was through Civil Diſſentin 
unculted, for want of other ſttfficient Profit 
that might otherwiſe grow to the Curales au 
Miniſters there, to have been for that Tim 
tollerable; fo now the Country there being wel 
manured and huſhanded, and the Tithe is du 
paid there of Corn, Hay, Woot and Chet, 
and of other Increaſe of all Manner of Cattl, 
as it is commonly in all other Parts of thi 
Realm, the ſame Cuſtom ſeems to be grievuu 
and unreaſonable, eſpecially where the Benefia 
are elſe ſufficient for the finding of the ſai 
Miniſters and Curates. 

That it be therefore Enafted by the Autht 
rity aforeſaid, That from and after the jij 
Day of May next coming, no ſuch Tithes 0 any ( 
Marriage-Goods be exacted or required of a trave 


Perſon within the ſaid Dominion of Wales, « <1, 

Marches of the ſame , any Thing in this AW (ber. 
contained, or any other At, Cuſtom, or Pt. rerta; 

ſcription had or made to the contrary ha" 11: G 

._ notwithſtanding. medic, 
©/Mrtuaritss As to Mortuaries, although they, ſtrid Prief 
ſpeaking, do not fall under the Denomination Mar. 

of Tithes, yet ſeeing they were given or pa vided 

as Lindwood ſays, Pro Recompenſatione Su Be 

Paftionis Decimarum Per ſonalium nec-non 0t- after 


latiouum, +. e. in Lieu of Perſonal Tithes fil 
$ | ſtracdel 


- # 


, that 
e been 
, ther 


y th 
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of thi 
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ſtracted; and Oblations omitted, we may well 
range them under this Head. 
Theſe Mortuaries are ſometimes called Corſe 
(or Corps) Preſents, i. e. Preſents from the 
dead Corps in order to obtain a Remiſſion 
and forgiveneſs for any Neglect or Omiſſion, 
during their Lives, in the Payment of ſuch 
Perſonal Tithes, Oblations and other Church 
Dues. | 
And note; as to Mortuaries, it has been Mertzarie:, 


Enacted by Stat. 21 H. 8. c. 6. as follows, — H. 8. 
| cap. U. 


vi. 

Foraſinuch as Queſtion, Ambiguity and Doubt 
is chanced and riſen upon the Order, Manner 
and Form of demanding, receiving and claim- 
ing of Mortuaries, otherwiſe called Corſe Pre- 
ſents, as well for the Greatneſs and Value of 
the ſame, which as hath lately been taken is 
thought over exceſſive to the poor People and 
other Perſons of this Realm, as alſo for that 
ſuch Mortuaries or Corſe Preſents have been 
demanded and levied for ſuch Perſons as at the 
Time of their Death have had no Property in 
any Goods or Chattels, and many Times for 
travelling and wayfaring Men in the Places 
cobere they have fortuned to die. To the Intent 
(therefore) that all Doubt, Contention, and In- 
certainty herein, may be removed, and as well 
the Generality of the King's People therein re- 
medied, as alſo of the Parſons, Vicars, Pariſb- 
Prieſts, and others, having Intercſt in ſuch 
Mortuaries and Corſe Preſents indifferently pro- 
vided for; 

Be it therefore EnaTed, &c. That from and 
after the firſt Day of April 1330 No Parſon, 

M 3 Vicar, 
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! 
1 
or 
: 
: 
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Vicar, Curate, nor Pariſh- Prieſt, ne any othes han 
Spiritual Perſon nor their Fermors, Bailiffs, Wl ib:ir 
nor Leſſees, ſhall take, receive or demand "ld UL 
any Perſon or Perſons within this Realm, for Curate 
any: Perſon. or Perſons dying within the ſam, Wl «ny P. 
any. Manner (of) Mortuary or Corſe Preſent, Time 0 
ne any Sum or Sums of Money; ne any other moveal 
Thing for the ſame, more than is hereafter men- ¶ above 
tioned ;, ne alſo foall convent or call any Perſm 30 J. ! 
ar Perſons before any Fudge Spiritual, for the Wi bbe M. 
Recovery of any fuch Mortuary or Corſe Pre. being 
Penalty for de. ſents, or any other Thing for the ſame, mm the Va 
_— than is bereafter mentioned, upon Pain to for- Debis 
feit for every Time ſo demanding, receiving, Wl Value 
taking, or conventing, or calling any ſuch Per. deman 
ſons before the Spiritual Fudge, fo much in V4 Whole 
lue as they ſhall take above the Sum limited h £40" 
this Ad, and over that 40s. to the Pary * me 
grieved contrary. to this Af. For which Far. um * 
feiture the Party fo grieved ſhall have an A. aid, 
tion of Debt by Writ, Bill, Plaint, or Infor- deman 
mation in any of the Rings Courts; wherein Vbole 
ro Wager of Law, Eſſoin, nor Protection ſhall Pre 
be allowed. Cover. 
Kot for Goods Firſt, it is ordained, eſtabliſhed, and enatt- . t * 
- * en ed, That no Manner Mortuary ſhall be taken Wl Paid, 
: or demanded of any Perſon whatſoever he be, i- P 
hich at the Time of his Death hath in move - ] 
able Goods, under the Value of ten Mark. not ke 
' Alſo that no Mortuary ſhall be given or di. Thing 
manded from henteforth of any Manner Perſon, fo for 
but only in ſuch Place where heretofore Mor- Leb 
aries have been uſed to be paid and given, and where 
in theſe Places, none otherwiſe, but after tht Mort 
Rate and Form hereafter mentioned; ne that Mt Hera 
any Perſon pay Mortuaries in more Places cuſton 


that 
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than one; that is to ſay; in the Places of 


their moſs Dwelling and Habitation, and there 


but one Mortuary. Nor no Parſon, Vicar, The ſeveral 
Curate, Pariſh-Prieſ or any other, ſhall for Rates of Morp 
any Perſon dying or dead, and being at ibe tua. 


Time of his Death (poſſeſſed) of the Value in 


S moveable Goods of ten Marks or more, clearly 
above his Debts paid, and under the Sum of 


301. take fer a Mortuary above 3 8. 4d. it 
the Whole. And for any Perſon dying or dead, 
being (poſſeſſed) at the Time of his Death of 
the Value of 301. or above, clearly above bis 


8 Debts paid in moveable Goods, and under the 


Value of 401. there ſhall no more be taken or 
demanded for a Mortuary than 6s. 8d. in the 
Whole. And for any Perſon dying or dead, 
baving at the Time of his Death of the Value 
in moveable Goods of 401. or above to any 
Sum whatſoever it be, clearly above bis Debts 


aid, there Hall no more be taken, paid, or 
demanded for a Mortuary, than 10s. in the 

Whole. 
Provided alway, That for no Woman being Wives, Chit 


Covert Baron, nor Child, ne for any Perſon dren and Tra- 
wvellerrexcuſed. 


not keeping Houſe, any Manner Mortuary be 
paid, ne that any Parſon, Vicar, Curate, Pa- 
riſ- Prieſt or other, aſk, demand, or take for 
any ſuch Woman, Child, or for any Perſon 
not keeping Houſe, dying er dead, any Manner 
Thing, or Maney by Way of Mortuary, ne al- 
ſo for any wayfaring Man, or other that dwel- 


| {th not, ne making Reſidence in the Place 


where they ſhall happen to die, but that the 
Mortuaries of ſuch wayfaring Perſons be an- 
ſcwerable in Places where Mortuaries be ac- 
cilſtomed to be paid, and in Manner and Form, 

M 4 and 


| 
| 
| 
| 
| 
| 
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and after the Rate before-mentioned, and non: 
otherwiſe, in Place or Places where ſuth way- 
faring Perſons, at the Time of their Death, 
had their moſt Habitation Houſe and Dwelling 
Places, and no where elſe. 

Proviſo for Provided always, that it ſhall be lawful to 

= On = c. all Manner Parſons, Vicars, Curates, Pariſh 

a Priefis, and other Spiritual Perſons, to take 
and receive any Manner Sum of Money, er 
other Thing which by any Perſon dying ſhall 
fortune to be diſpoſed, given, or bequeathed uni 
them or any of them, or to the High Altar if 
the Church; this Af or any Thing mentioned 

Wales and notwithſtanding. 

Berwic, Sc. And be it alſo Enacted, That no Mortuary 
or Corſe Preſents, ne any Sum or Sums of Mo- 
ney, or other Thing for any Mortuary or Corſe 
Preſent, ſhall be demanded, taken, received, er 
had in the Parts of Wales, nor in the Marche 
of the fame, nor in the Towns of Calice « 
Berwic,. nor in the Marches of the ſame ; but 
only in ſuch Parts and Places of Wales, Mar- 
ches and Towns aforeſaid, where Mortuaries 
have been accuſtomed to be taken and paid; 
and in thoſe Parts and Places no Mortuaries 
nor Corſe Preſents, ne any other Thing fur 
Mortuary or Corſe Preſent, from henceforth 
ſhall be demanded, taken, received, or had, but 
only after the Form, Order and Manner abovt 
ſpecified in this preſent Ad, and none other- 
wiſe, ne of any other Perſon or Perſons than i 
limited by this preſent Af, upon the Pain 

„contained in this preſent A. 
Wn take Provided alſo, that it ſhall be Jawful to tle 
Mortuaries of Biſhops of Bangor, Landaff, St. David's ans 


their Priefs, St. A ſaph, and likewiſe to the Archdeacon if 


Cheſter, 
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| none Cheſter, to take ſuch Mortuaries of the Priefts 


Way- within their Dioceſes and Juriſdictions, as 
eat, Dave been accuſtomed. Provided alſo, that in 
elling ſuch Places where Mortuaries have been ac- 


cuſtomed to be taken of leſs Value than is afore- 
ful tn WR (aid, that no Perſon ſhall be compelled to pay 
ariſh- in ſuch Place any other Mortuary, or more 
| take for any Mortuary than hath been accuſtomed, 
Y, 0r ne that any Mortuary in ſuch Place ſhall be 
| demanded, taken, received or had of any Per- 
unn ſon or Perſons exempt by this Af, nor in any 
ar of wiſe contrary to this Act, upon Pain before 
fLoned limited. 

But note; by a Statute 12 Anne, Seſſ. 2. Stat. 12 Ann. 

c. 6. All Mortuaries are now taken away in SY 2. c. 6. 
the ſaid Dioceſes of Bangor, Landaff, Sr. 
David's and St. Aſaph, and a Recompence is 
given in Lieu thereof to the Biſhops of thoſe 
Dioceſes. See the Act for this Purpoſe, and 
for annexing certain Prebends to the Maſ- 
terſhip of Pembroke College, Provoſt of 
Oriel, &c. | 

* Mortuaries in the Archdeaconry of Che/- 
* ter taken away, and a Recompence made 
to the Biſhop of Cheſter,” 28 Geo. 2. 
c. 6. | 

Note alſo the Statute 26 H. 8. c. 15. For Perfors, &c. 
taking any Penſions, Cc. (a Kind of Mor- Stat. gh 
tuary) in the Archdeaconry of Richmond in . of : 
Yorkſhire, which Statute in the Preamble Richmond. 
thereof ſets forth the intollerable Extorſion 
and Oppreſſion of the Clergy, thus: 

Feraſmuch as divers and many of the King ExaSions of 
our Sovereign Lord's Subjects, inhabiting with- tht Clergy a 
in the Archdeaconry of Richmond in the Coun- RE 
ty of York be, and of long Time have = merobment, © 

ore 
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fore and grievouſly exacted on, and impoveriſhed 
by the Parſons, Vicars, and other ſuch as have 
Benefices and Spiritual Promotions within the 
fame, as by taking of every Perſon when he 
dieth in the Name of a Penſion or of @ Por- 
tion, ſometimes the ninth Part of all bis Goods 
and Chattels, and ſometimes the third Part, 10 
the open and manifeſt impoveriſhing of moſt of 
all the King's poor Subjects, inhabited and di. 
ceaſing within the ſame; It therefore Enacts, 
c 


That no Manner of Spiritual Perſons, or 
others, having any Manner of Benefice or 
other Spiritual Promotion within the ſaid Arch- 
deaconry, ſhall in no wviſe aſk, levy, demand 
or take, after the Deceaſe of any Perſon or Per- 
ſons, any ſuch Portions or Penſions, nor any 
other Demand or Duty in the Name or Lieu 
of the ſame, upon Pain to incur ſuch Dangers, 
Forfeitures and Penalties, as are contained in 
the Statute of Proviſers made 25 Ed. 3. But 
that all and every the King's Subjects of the 
ſaid Archdeaconry, and their Executors and 
Adminiſtraters, ſball henceforth be ordered, in- 
treated and uſed for their Goods and Chattels 
after their Deceaſe, in like Manner, Form, 
Order and Condition, as is contained in the 
Statute made 21 H. 8. for Probate of Teſta- 
ments, and none otherwiſe ; any Cuſtom, Bull, 
Compoſition, Preſcription er Ordinance hereto- 
fore had, obtained er uſed to the contrary 
within the ſaid Archdeaconry notwithſtand- 
ing. 

See alſo the Caſe of Broad and Piper, 
Mich. 1 V. & M. in B. R. where it is 2 
greed by the Court, that no ä is 

| ue 
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due or payable, but by the particular Cu- 1 
ſtom of the Place. 3 Mod. 268. Cumb. 166. 

Alſo a Mortuary is not properly and ori- and 10 the 
ginally due to any Eccleſiaſtical Incumbent, Parſon of the 
Parſon or Vicar, but from thoſe only of hisei⁰e Paris. 
own Pariſh, to whom he miniſtreth Spiritual ; 
Inſtruction, c. See Lindewwood in his Glofs | 
on C. (a) Statutum vero ut infra, Sc. See alfo 
S Spehnan's Treatiſe (5) de Sepultura, p. 35. & 
Kat. 9 E. 2. ; 

But notwithſtanding all this, 'tis faid the 
Prevalency. of Cuſtom is ſuch, that in ſome 
Places of this Kingdom, Mortuaries are or 
have been paid to the Incumbents of other 
Pariſhes, that performed no Miniſterial Du- 
ties at all to the deceaſed Party, either li- 
ving Or dying. And *tis ſaid, that Stat. 2 1 Sometimes 2 
H. 8. c. 6. does not at all controul that «bers. ö 
Courſe, but makes Uſage of Payment to l 
be the only Rule thereof, (although it ſeems i 
an unreaſonable Cuſtom.) See Rep. Can. | 
424, 599. | 

In the Caſe of a Prohibition, for that the 
Defendant ſued in the Conſiſtory Court of 
the Biſhop of Chefter, before the Commiſſary, By a Parſon 
for a Mortuary after the Death of every 4% bis 51/-9p. 
Prieſt within the Archdeaconry of Cheſter, 
dig. his beft Horſe or Mare, his Saddle, 
Bridle, Spurs, his beſt Gown, his beſt Sig- 
net or Ring, his beſt Har, his beft Upper 
Garment under his Gown, as (due) to the 
Biſhop (c) de delito conſuetudine fore ſupponitur, 


1. — 


(a) Statute but as below, &c. (6) Of Parial. 
(<) Upon Suppofition of a rightful Cuſtom. 
| and 


— 
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and recites the Stat. 21 H. 8. concerning 
Mortuaries. | 

The Plaintiff averred there was no ſuch 
Cuſtom there, and that ſhe had already paid 
a Mortuary to the Parſon of B. and that, af- 
ter a Prohibition, the Defendant had proſe. 
cuted his Suit in the Spiritual Court, and 
thereupon the Queſtions in B. R. were, 

1. Whether there was a Cuſtom in that 
Place to give ſuch Thing for a Mortuary. 

2. Whether, if ſo, it be a juſt Cauſe for a 
Prohibition, Mortuaries being only triable in 
the Spiritual Court. 

3. Whether a Conſultation ſhould be grant- 
ed without anſwering the Prohibition. 

The Court ſeemed artfully divided in Opi- 
nion, and therefore ordered the Defendant 
ſhould plead or demur, and then they would 
give Judgment upon the Return before 
them. See 3 Cro. Hinde and the Biſhop of 
Cheſter. | 

Note; my Lord Coke in 2 Inſt. 491. ſays 
that no Mortuary is due by Law, only by 
Cuſtom as is proved by the Words of the 
Statute Circumſpecte agatis, which are, (a) 
ubi Mortuarium dare conſuevit ; and the con- 
ſtant Courſe of pleading, claiming them al- 
ways by Cuſtom, ſhews it to be ſo. And 
note ; Selden in his Hiſtory of Tithes, p. 287. 
ſays, the antient Uſe was to bring the 
Mortuary along with the Corps when it 
came to be buried, and preſented in its 


— 


(a) Where it it uſual ts give a Mortuary. 
| | Name. 
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Name. Ergo commonly called Corſe Pre- 


ents. ; 
This Cuſtom ſeems borrowed from the 


Heathens, and is too nearly allied to Cha- 


ron's Fare to be good; and therefore I 
ſhall ſay no more, but (a) Malus uſus abo- 


8 :ndus eſt. 


— 


— —_— 


— 


(b) That a bad Cuflom ought to be aboliſbed. 


CHAP. 
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CHAP. V. 


By whom Tithes are to be paid, 
_ the general Rules thereof, Cafe 
explaining thoſe Rules; where, 
when, and to whom they are 


payable, or not, and the Nulli 
thereof, with ſpecial Caſes there- 
upon; how and in what Man. 
ner they are payable, with the 
Mature of Cuſtom and Preſcrip- 


tion therein, and the jeveral 
Statutes directing the ſame. 


Who muft pay Itherto we have conſidered Tithes in 
Naben. their ſeveral Kinds, Qualities and In- 
cidents, chiefly with regard to the Thing 
itſelf; we ſhall next conſider them, with Re- 
ſpect to the Perſons concerned therein, either 
actively or paſſively, i. e. who are to pay 
them, and to whom they are payable, with 
the Modus ſolvendi, or in what Manner they 
are to be paid, and the Incidents and Rela- 

tives thereof. 
All, not par- Firſt then, it is generally ſaid, that anti. 
ticularly dif} ently both by the Spiritual and Common 
charged, Law, every Man, whether Alien or Deni- 
zen, Noble or Ignoble, Bond or Free, was 
bound to pay his Tithes ; But this 1s not 
| itrictly 
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SE ftrictly true, as may be ſeen ante p. 
{ — where the Origin and Hiſtory of in- 
troducing Tithes here in England is ſhewn. 
'Tis alſo commonly faid, That every Man 
is bound to pay them at this Day, except 
he can ſhew ſome ſpecial Exemption or Diſ- 
charge, either by Compoſition, Cuſtom, 
# Preſcription or Act of Parliament. See 
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2 Co. 44. | 
But what Lands and what Perſons may 


be diſcharged of Tithes z as alſo how and in 
what Manner it may be done, ſee the two 


following Chapters. 


In the mean Time, as to the Perſon pay- 
ing, we may obſerve the general Rules fol- 


$ lowing, VIZ. 


1. He that receives or takes the nine Parts Taker of the + 


to himſelf, is to pay the Tenth or other nine Fart. 
Part to the Parſon or other Proprictor, 
(but this ſeems to be meant of Predial 


S IN or Mixt Tithes.) 

1 In- 2. If a Man buys Underwood of me, or Buyer. 

hing Corn, or Graſs that is Tithable on the 

1 Re- Ground ſtanding, he that buys it, and 

Ther not I, muſt pay the Tithes thereof. 

Pa) But of the Things not growing on the 

with Land, and fixed thereto, the Law ſeems 

they otherwiſe. For, 

Rela- 3. Where one ſells Sheep whereof the Par- Seller. 
ſon is to have a Rate Tithe, the Seller 

anti- and not the Buyer muſt pay the Tithe 

men for them. See Dr. and Stud. 171. l 

Demi 4. So where one ſells Underwood ſtanding, Ber. 

. the Buyer and not the Seller muſt pay 

* the Tithes. 

ictly | 5. But 


: 
| 
l 
1 
| 
' 
1 
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Executor, Heir, 


Quzre. . 
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5. But if any Part thereof be cut (and ſo 


of young Trees felled or lopped, &:.) 
before the Sale, the Seller muſt anſwer 
the Tithe thereof. 


6. So-if one that is Owner of a Coppice, 


Wood or the like, cut it, and fell it 
all together, in this Caſe the Seller 
and not the Buyer muſt anſwer for the 
Tithes. | | 

7. So if one cut all the Graſs on his 
Ground, and put it in a Rick there, and 
three Months after ſell it away, the 

Seller and not the Buyer muſt anſwer 
for the Tithe z per Cro. Ch. Ju. in A. 
held's Caſe. | | 

8. If a Pariſhioner Let or Sell his Ground 
or Herbage, the Parſon may ſue either 
the Owner of the Ground, or the Owner 

of the Cattle at his Election for the 
Tithe : But Quere how far the Owner 
of the Land is to anſwer the Tithe of 
the Herbage of the Cattle. 

9. If Cattle, Cc. be pawned or pledged, 
*ris ſaid the Gagee muſt pay Tithe ot 
them. 


10. But if I deliver Cattle or Goods to 4. 


to be redelivered to me, I muſt pay the 
Tithe for them. 

11. If a Pariſhioner die before he pay his 
Tithes, his Executor, if he have Aſſets 
muſt pay it; Quere, if the Heir be bound 
in the Caſe of Predial Tithes. 

12.. All Perſonal Tithes being payable by 
Cuſtom, are to be paid by ſuch as have 
been uſed to pay them. 


13. But 


ound 
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14. But no Perſonal Tithe is to be taken 
of a Robber, Ufurer, Harlot, or the 
like ; for their Whole Gain is Sin. 
14. In ſome Caſes the Parſon ſhall pay Par/en, Vicar. 
Tithes to the Vicar; and in others the 
Vicar {hal pay Tithes to the Parſon. 
Vide infra and 2 Nul. Abr. 335. Pl. 2 


and 3. 

15 alle in ſome Caſes the King's Leſſee xi Lore: 
or Patentee of Lands diſcharged of | 
Tithes; ſhall yet pay Tithes notwith- 
ſtanding ſuch Diſcharge. Yide infra. - 


The Caſes following ny explain ſome of 
the Rules before-mentioned. | | 

If a Mah ſells me Wood; and I burn it in Pender. 
my Houſe, the Vendor ſhall be charged wirh 
the Tithes, and not the Vendee; for nb 
Tithes ſhatl be pai& by me for Wood burnt 
in my own Houſe. Reſolved per Cur'; and 
a Prohibition was granted accordingly, al- 
though it was ſaid, that by the Civil Law the 
Parſon hath Election to ſue either Vendor 
or Vendee; but this croſſes the Common 


Law: And that the Parſon ſhall not be com- 


pelled to ſue the Vendee, who perhaps may 
be unknown to him, ſee Noy 152. Palm. 38. 
2 Rol. Rep. 440. 1 Rol. Abr. 676. 
If A. agiſts the Cattle of a Stranger in his 4zifor. 

Land, the Parſon may fue the Owner of the 
Land for the Tithes of the Paſture, other- 
wiſe it would be very Inconvenient for the 
Parſon to ſue every Owner of the Cattle; 


— : 9 — 


»%»„—„ñ — — — 


(a) See Belo, 
ad 


— 


: 
: 
| 
| 
1 
| 
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Or Owner of 
the Cattle. 
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and it would alſo be very hard to know the 


Number of the Cattle, which perhaps are i. 


certain, c. (a) per Curiam. 1 Rol. A 
ibid. 

And yet in the Caſe of Perry and Wright, 
Hard. 184. it was held (a) per Curiam, that 
Tithes for the Agiſtment of Cattle are pa. 
able by the Owner of the Cattle : For the 
Cattle take the Profits and Herbage of the 
Soil. So in the Caſe of Commoners. But 
the Chief Baron ſaid, that the Owner of the 
Soil (Cattle) might pay them, but clearly the 
Agiſtor is compellable to pay them. Hark, 


184. See Cro. Car. 237. the Caſe of an Ag. 


Fide 2 Danv. 
614. 


* 
: 

| 

| 
| 
[ 


ſtor ſupra; but the ſame Point does not ap 
pear, but it does in Jon. 254. And there i 
ſeemed to the Court well in Reaſon, and 
that the Suit was well brought againſt the 
Owner. But how ſoever it be, they adjudged, 
that it belonged to the Spiritual Court to de- 
termine whether the one or the other ought 
to be ſued; and therefore as to this Point a 
Conſultation was granted (a) per Curiam. Sec 
Hard. 35. S. C, cited. 

If a Man has a Nurſery of Trees, and he 


fells them, and pulls them up himſelf, he 


ſhall pay the Tithe; but if he ſells them par 
ticularly (z. e. ſtanding by Parcels) to another, 


the Vendee ſhall pay the Tithe. Hard. 380, 


381. (a) per Curtam. And ſo in the Cale of 
Tithe of Corn, if it be ſold ſtanding, the 


Vendee ſhall pay the Tithes; but if ſold after 


Severance, the Vendor mult pay it. 2 Rl 
Rep. 78. (6) Vide ſupra. | 


3 — 


) See above. 
5 If 
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If a Parſon ſows his Glebe, and afterwards Parſon Lye 
of Glebe. 


leaſes over the Land, and the Leſſee ſevers 
the Emblements, he fhall pay Tithes for 
them to the Parſon. 1 Rol. Abr. 655. K. 1. 


per Fenner. And of this Opinion was Coke 


Ch. Juſt. 2 Buif. 184. Cre. Bl. 578, 579. 
Moor 910. See alſo 2 Rol. Ar. 57. V. 2. 
Moor 47, 50. Het. 31. Noy 132. Savil 3. 
Palm. 38. Dyer 43. | 


If a Parſon ſows his Glebe, and after ſells Vendie of Em- 
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over the Emblements, the Parſon ſhall have #/ements. 


the Tithes. of them, notwithſtanding his own 
Grantz adjudged and affirmed in a Writ of 


Error, 1 Rol. Abr. 645. K. 2. and the ſame 


Caſe is reported as ſo adjudged Cro. Jac. 362. 
and likewiſe in 1 Bulſt. 183, 184. that the 
Land ſowed was Glebe Land, or that he was 
Parſon at the Time of Sale, ſo that he might 
become ſo afterwards. 


If a Parſon ſows his Glebe, and dies before Succeſdr. 


Severance, and after a Succeſſor is inducted, 
and then the Executor, or his Vendee, ſevers 
the Emblements, the Succeſſor ſhall have 
Tithes of them. For though the Executor 
repreſents the Perſon of the Teſtator, yet he 
cannot repreſent him as Parſon, foraſmuch as 
another is inducted. 1 Rol. Abr. 655, See 
this doubted, Hob. 188. But 1 Brownl. 69. 
Where the Court inclined accordingly. See 
allo Moor 47. Pl. 140. 

If a Parſon ſows his Glebe, and is after de- 
poſed before Severance, and another is in- 
ducted, it ſeems he ſhall have the Tithes of 
his Predeceſſor. (Quere if there be not a 


Diverlity where he dies before the Aununcia- 
2 tion, 
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tion, and where after?) Ibid. per Cur. And 
ſo is 1 Bulſt. 184. per Coke, Ch. Juſt. 
Note; by Statute 6 H. 4. c. 11. The Far 
mers or Occupiers of the Lands of Alien 
ſhall pay Tithes, though the Lands be feiſed 
into the King's Hands. 2 Danv. 613. 
Alſo though the King himſelf is diſcharged 
from paying Tithes whilſt the Lands are in 
the Poſſeſſion of the Crown, yet his Leſſet, 
Patentee or Alienee ſhall in divers Caſes pa 
Tithes, as before is obſerved. 
In a Prohibition the Plaintiff preſcribed, 
That King Ed. 6. was ſeiſed de nuper deaffore 
ſtata Foreſta de Savernack in Com. Wilts 
whereof 20 Acres of Wood, called Wickban 
Huſſocks, within the Pariſh of Pewſey, was g 
Tempore, &c. Parcel: And that King Ed. 6, 
and all his Progenitors and Predeceſlory 
Kings of England (a) Foreſtam prædictam cun 
pertinen* unde, c. habuerunt & gaviſi fuerunt 
exoneratam acquietatam immunem & privilegia- 
tam de & a ſolutione omnium & ſingulariun 
Decimarum quarumcunqz, Rectori Eccleſia po- 
rochialis de Pewſey predif? ſeu Firmario ful 
pro tempore exiſten ſolubilium infra Foreſtan 
prædictam ſeu aliquam inde parcellam creſcet- 
tium renovantium provenientium & continget- 


—— ——_— 


| (a) Had and enjored the aforeſaid Foreft with its &. 
purtenances, &c. exonerated, acquitted, free and privi. 
leged of and from the Payment of all and all Manner f 
Tithes whatſoever, to the Rector of the Pariſh Church of 
Pewſey afor-/aid, or his Rent-Gatherer for the Time being, 
payable within the Forefl aforeſaid, or any Part there, 
growing, renex@ing, proceeding, and happening, to the Rear 
of the Church of Pewſey aforeſaid, or payable to his Rent 
Gatberer for the Time being, 

tium 


{ 
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um Refori Eeclefie de Pewſey predif. ſeu 


eus Firmario pro Tempore exiſtenti ſolubilium. 
And that King Ed. 6. by Deed inrolled, 
conveyed the ſaid Foreſt to the Duke of 
Somerſet in Fee, and that it was conveyed 
from him, by mean Conveyance, to the Plain- 
tif, the now Earl of Hartford in Fee, and 
that the Defendant being Parſon of the ſaid 
Pariſh, had ſued for Tithes of the ſaid twen- 
ty Acres of Wood. To which the Defen- 
dant pleaded for a Conſultation, that the ſaid 
twenty Acres were not Parcel of the faid 
Foreſt ; upon which an Iflue being joined, 
a Verdict was given for the Plaintiff. And 
it was afterwards moved in Arreft of Judg- 
ment, that this Preſcription in non Decimando, 
which was laid in the King, and his Proge- 
nitors Kings of England, was Perſonal, and 
did not extend to the King's Alienee, Qc. 
And after ſeveral Arguments at the Bar, it 
was adjudged, per Tot. Cur. (without any Ar- 
gument by them) That the Plaintiff could 
not take Advantage of this Preſcription; and 
a Conſultation was granted accordingly. 
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For the Ground of this Preſcription in non Gundi of the 


Decimando, muſt be either becauſe it was a X. 


ng's pre- 


Foreſt, and ſo could not render Tithes whilſt Iris in 


it was uſed with wild Cattle, i. e. Deer, Sc. on 


or becauſe the King was not within the Coun- 
cil of Lateran, which ordained the Parochial 
Right, or. becauſe the King is (a) perſona 
mxta, and ſo might preſcribe in non Deci- 
mando, as a Spiritual Perſon; in all which 


— 


* 
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Cafes it could not extend to the King's 
Alienee. For the ſaid Foreſt being diſaffo- 
reſted, ſee Cro. Car. 20. Het. 60. Stil. 137. 
may now render Tithe in Kind. And it ſhall 
not be intended that any real Compoſition or 
Conſideration was given for this Diſcharge, 
without ſhewing thereof ſpecially, no more 
than in Caſe of a Spiritual Perſon or Abbot, 
that makes ſuch a Preſcription, Paſch. 11 Car, 
1. B. R. In the Caſe of the Earl of Hartferl 
and Leech, adjudged. Intr. Hill. 8 Car. 1, 
Rot. 565. 1 Rol. Abr. 654, 655. See 1 J. 
387. the ſame Caſe adjudged. 

And ſo it ſeems in the Caſe of the King's 
Patentee of Abbey Lands, Sc. For if a 
Man preſcribes that ſuch an Abbot and his 
Predeceſſors have Time out of Mind held 
certain Lands diſcharged of the Payment of 
Tithes, and that this [ond came afterwards on 
the Diſſolution by the Stat. 27 H. 8. c. 28. to 
the Crown, and ſo derives a Title to it from 
the Crown; the Patentee ſhall not have Ad- 
vantage of this Preſcription, by the Com- 
mon Law, without the Help of any Statute, 
becauſe it ſhall be intended, that this Diſ- 
charge was by Reaſon of ſome perſonal Pri- 
vilege given to the Abbot and his Predeceſ- 
ſors, and ſo is gone by the Diſſolution of the 
Body Politick, (See 1 Jon. 3.) and not in 
reſpect of any real Compoſition, as was ad- 
judged Paſch. 7 Car. 1. (a) in Scaccario, Clark 
verſ. Ward, and Mich. 10 Car. 1. B. R. Sid 
gown and Holmes. Per Cur. upon a Demur- 
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rer, ſee Cro. Car. 422. and 1 Fon. 368. and 
273. S. C. adjudged by Bramſton, Jones and 
Barkley (contra Croke) that the Preſcription in 
nou Decimando, was gone by the Common 
Law; and the like was adjudged, Hill. 11 
Car. 1. between Cock and Thorpe, upon a 
Demurrer without Argument, but alſo againſt 
the Opinion of Croke. Intr. Paſcb. 11 Car. 
Ret. 28. See 1 Rol. Abr. 654. 

So in Debt upon the Statute 2 & 3 Ed. 6. 
c. 13. for not ſetting out of Tithes, on (a) 
Nil debet pleaded it was found, that the Abbot 
of A. was ſeiſed in Fee, and that he and his 
Predeceſſors, Time out of Mind, had held 
the ſame diſcharged of Tithes. And he 
granted the Lands to A Souls College in 
Oxford, &c. And it was adjudged for the 


8 Plaintiff, () per Totam Curiam. For that 


this could not be intended a Diſcharge by real 
Compoſition, Sc. it not being ſo pleaded, or 
found ſo by the Jury, but that it was only a 
meer Preſcription, and Perſonal to the Ab- 
bot, and did not run with the Land. TH. 
18 Car. 2. between Bolls and Atkinſon, ad- 
judged 1 Lev. 185. and 1 Sid. 320. adjudged. 
See alſo 1 Lev. 189. Skin. 51, 239. 

Theſe three laſt Caſes ſhew, that Tithes 
ſhall be paid of Crown and Abbey Lands in 
the Hands of Alienees, Grantees, Patentees, 
Sc. But where and in what Caſes i ſuch 
Lands are diſcharged of Tithes, or not, will 
hereafter appear more at large in the follow- 
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la) Nothing due. ( By the whole Court. 


N 4 ing 


183 


1 The Law of Tithes, Cap. 5. 


ing Chapter, and in Chapter 7. concerning 
Preſcriptions, Compoſitions, Ge. 
Of Foref We ſhall therefore here under this Branch 
1 only note, that as to ancient Foreſt Landy 
e dee, that continue to be ſo, and Lands Extraps- 
rochial, i. e. Lands lying in no Pariſh, ot 
between two Pariſhes, neither the King, not 
his Alięnee or Patentes ſhall pay Tithes af 
ſuch Lands. | 
And it is ſaid, if a Biſhop had held Land 
diſcharged of Tithe, and had made a Feoff. 
ment or Leaſe of it, ſuch Feoffee ar Leſſee 
mall not pay Tithe. See 2 Coke 44. 
And ſo the Vicar in ſome Places pays na 
Tithes to the Parſon, as long as the Vicarage 
Lands are occupied by himſelf. See 2 Cru, 
44. Cramp. Juriſd. 60. Bro. Diſmes 10. 
2 To As to the ſecond Head or Diviſion of this 
4, Chapter, to wham Tithes are to be paid, Kc, 
wy we may abſerve the following general Rules, 
Wh, 


1. It is uſually, aid, that at Common Law 
no Lay Perſon was capable of.: Tithe, 
but by way. of: Diſcharge or Compoſi- 
tion with the Vicar. (a) Sed Quære 
de Hoc. e 

2. But now without Queſtion, Laymen a 
well as Clergymen are capable of Pres 
dial Tithes, and may have. or receive, 
or retain them to their own. Uſe, 4 
796. 06 e 


— 
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(4). But, Were this, 45 
3. But 
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3- But perſonal Tithes are always to be 
paid to the Parſon or Vicar of the Place 
where the. Perſon, that is to pay the 
fame, doth dwell. 

4. Tithes muſt be paid to him that hath 
Right to. them, be he a Layman, as 
the Impropriator, or Clergyman, as 
the Parſon or Vicar. 

5. The Tithe generally is to be paid to 
the Parſon or Vicar of the Pariſh where 
it ariſes, and not to the Parſon or Vicar 
of another Pariſh. 

6. Yet by ſpecial Preferipeien a Parſon 
or Vicar may have Tithe, or a Portion 
of Tithe in a Place out of his Pariſh, 
1 in another Pariſh. See 11 Co. 19. 
2 

7. And if one have tithable Cattle going 
in a Waſte or Commen, whereof the 
Pariſh is not certainly known, he ſhall 
pay the. Tithe thereof to the Parſon 
where he dwells. Per Statute 2 & 3 
E. 6. c. 13. 


8. But in other Cafes, the Tithes that 


"wn out of any Ground which is ex- 
traparochial, and lieg not in any Pariſh, 
the King ſhall have them. 


9. Where Beaſts or Cattle go in one Pa- 


riſh one Part of the Year; and in an- 
_ other Pariſh. another Part of the Year: 
The Parſons of either Pariſh ſhall have 
the Tithe for the reſpective Time they 
fed in either Pariſh. if lefs than a 
Month, no Tithe is os 
10. And this Rule is to be obſerved, 
though the Cattle ſtrayed into fuck 
Other 
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other Pariſh, or otherwiſe, unleſs it he 
in the Caſe of intercommoning (a) pur 
Cauſe de Vicinage, &c. Bro. Diſm 17. 

11. If one that is a Common Hunter, 
Fiſher, or Fowler, lives in the Pariſh 
of A. and Hunts, Fiſhes, or Fowls in 
the Grounds of H. in B. if this were 
done free, and without Reward to H. 
it is a perſonal Tithe, and muſt be paid 
to the Parſon of 4. But if H. received 
Money or other Reward for this, it is 
then ſaid to be a Predial Tithe, and is 
to be paid by H. to the Parſon of B. 
Quere. 

12. Although one be wrongfully collated 
by the Biſhop, yet he is ſuch an la- 
cumbent as is capable of Tithes, and 
may ſue for them. Hob. 302. 

13. Yet if a Pariſhioner pay his Tithes to 
one that comes in by Simony, it is at 
his own Peril, and he may be forced to 
pay it again. Hob. 168. | 

14. If one be put into a Benefice, and he 
is afterwards removed, and another put 
in, it is ſaid he that was firſt put in 
ſhall have the Tithes that happen du- 
ring the Vacation Time. Hill. 18 Fac. 1. 
Woods Caſe, - | 

15. But in the ſame Caſe it was held, 
That on Death, Reſignation, @&c. the 
ſucceeding Parſon is to have the Tithe 
happening in the Time of Vacation. 
But they that gather it in, may keep ſo 


— 


) Becauſe Vicinage. 


much 
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much thereof in their Hands, as to pay 
them their Charge in collecting, and 
for Miniſters for ſerving the Cure. 

16. A Clark (or Vicar) of a Pariſh cannot 
preſcribe to have 55s. a Year of the 
Parſon for the Tithes of a Place in the 

- Pariſh; but upon a Compoſition be- 
tween the Parſon and Vicar, ſuch a 
Preſcription (Agreement) may be good. 
Moor, Caſe 1274. 

17. Alſo a Man may have his own Tithe 
of the Parſon, by Agreement between 
them, either during the Parſon's Life, 
or (a) quamdiu ambobus partib' placuerit, 
Sc. See 2 Co. 43. 11 Co. 19. 1 Lev. 24. 

18. And note; it was ruled at the Aſſizes, 
that if a Man ſows his Lands with 
Clover, and makes his Profit by the 
Seed, this being a Grain, the Parſon 
ſhall have Tithe of it; but if he con- 
verts it into Hay, and makes his Profit 
of the Hay, the Vicar being endowed 
of the Tithe of Hay, ſhall have it as a 
ſmall Tithe. See Skin. 341. 

19. Note alſo the Caſe of Watſon and Liſte, 
Paſch. & Trin. 5 V. & M. as reported 

by Skinner, p. 341. and 346. where on 

- Special Verdict it was found, that 
twenty-ſix Acres only, in a Pariſh con- 
fiſting of one Thouſand two Hundred, 
were ſown by ſeveral Perſons with Flax; 
and adjudged, that this was a ſmall 
Tithe, and belonged to the Vicar, who 


— 


(a) A long as it foall de agreeable 10 both Parties. 


was 
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was endowed (a) de minutis detimis, 
yet ſee ib. 346. contrary as to (a) minutis 
decimis. See 4 Mod. 184. 
20. A Parſon purchaſes Lands within his 
Rectory, and afterwards leaſes the Rec- 
tory ; the Leſſee ſhall have the Tithes 
of the Lands fo purchaſed. 11 Co. 14. 
21. A Vicar had Glebe Lands, which were 
- difcharged of Tithes, being in his own 
Hands, but when let out, did pay 
Tithes; the Vicar ſowed the Lands, but 
died before it was ſevered. Quere if 
his Executors ſhould pay Tithes, G. 
See Hob. 188. 


Note alſo, that though it be generally ſaid, 
thar of common Right Tithes are only due 
or payable to Spiritual Perſons, or to Mixt 
Perſons, as the King; yet it appears by ſe- 
veral of the- precedent Rules, that by Pre- 
feription, or otherwiſe, they may be due and 
payable to meer Laymen. And accordingly 
it was held in the Cafe of Payne v. Brigham, 
36 & 37 Car. 2. and 1 Fac. 2. in B. R. 
That a meer Layman may well alledge a 
Seiſin in Fee of Fithes, though he- eannot 
recover thereupon without ſhewing how he 
is ſo ſeiſed. See Nelſ. Lutw. 418. and 2 Cre. 
437. See alfo 2 Mod. 320. and 32 1. Poll, 
623. where and in what Caſes a Layman may 
preſcribe for Tithes, and in what Caſes he 


may preſcribe in non Decimande. Vide poſt 


Chap. 7. 


(a) Of fmall Tithes, | 
Note; 


Parſon; or if the Parſon having 
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Note; in Eaſter Term 4 Aune, B. R. it 
was ſaid by Holt Ch. Juſt. Though a Parſon 
by Inſtitution only before Induction is inti- 
tled to the Spiritual Profits of the Benefice, 
2s Oblations, Obventions, &c. yet he can- 
not ſue for Great Tithes before Induction, 
for they are Temporal. See Reports Temp. 
4. R. in B. R. p. 46. 


If a Parſon ſows his Glebe, and afterwards Glebe. 


leaſes over the Land, and the Leſſee ſevers 
the Corn, he ſhall pay Tithes thereof to the 
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ſown his Parſen ſows, 


Glebe doth afterwards fell the Corn, reſerving and afterward 


the Land, the Parſon, when the Vendee doth 
ſever the Corn, ſhall have the Tithe thereof, 
notwithſtanding his own Grant, 1 Rol. Abr. 
655. 

50 a Parſon ſows his Glebe, and dies be- 
fore Severance, and another is inducted, and 
then his Executor, or his Vendee doth ſever 
the Corn, the Succeſſor ſhall have the Tithes: 
For though the Executor repreſents the Per- 


{ ſon of the Teſtator, yet he cannot repreſent 


him as Parſon, for that another is inducted, 
(a) Vige ibid. 

But if the Corn be ſevered; and the Par- 
ſon dies before it be carried off the Ground, 
there it is thought the Succeſſor ſhall-not have 
the Tithes of the Corn ſo ſevered, though 
ſtanding in Rucks or Shocks on the Ground. 
For in the like Caſe the Executors of the 
dying Parſon, and not the Succeſſor, ſhall 
have the Tithes of all Corn within the Pariſh, 


— 


— 


(a) See ſame. 
which 


leaſes his 
Landis. 
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which are ſevered from the Ground at the 
Time of the Parſon's Death; and this, though 
the Tithes were not then actually ſer out. 
For a Right to the Tithes was veſted in the 
dying Parſon, by the Severance of the Corn 
from the Ground: And ſo ſeems the Opinion 
in Orphan's Legacy 8x. and Office of Executor, 
chap. g. fol. 94. See allo 2 Bulſt. 184. 1 
Rol. Abr. 656. 
Where he ball If a Spiritual Perſon hath a Parſonage ap- 
rw 22 propriate, and enfeoffs another of Part of 
ows Froffinent. the Glebe, he ſhall yet have Tithes againſt 
his own Feoffment, 42 E. 3. 13. a. and if he 
demiſeth his Glebe, he ſhall have Tithes of 
his Leſſee. Dyer 43. But it is ſaid to be 
otherwiſe, if the Parſonage be improptiate and 
in Lay Hands, becauſe of the Stat. 32 H. 8. 
c. 24. of Diſſolutions: Brewer and Verſey's Caſe 
vouched by Hutton in Noy 132. Quere here- 
of ; for the Court denied it, and ſaid it was 
adjudged to the contrary in the Caſe of Per- 
kins and Hinde in Point. See Booth and 
Franklin's Caſe, Hetley 31. And note; if a 
Parſon lets his Rectory, reſerving to himſelf 
his Glebe, he in this Caſe ſhall pay Tithes to 
his Grantee. 37 H. 8. 25. 
Leſſee, &c. to Tf one contracts with the Parſon for the 
e Be Diſcharge of the Tithes of his Lands for 
— Years, and then demiſes his Lands to an- 
other, in this Caſe he ſhall not have Tithes 
of his Leſſee, for that this Contract for the 
Diſcharge is fixt to the Land, and the Leſſee 
and other Occupiers ſhall have the Advan- 
tage of it. But it one take a Leaſe of his 
Tithes by Deed, and then demiſes his Land, 
in this Caſe he ſhall have Tithes of his 
Leſſee, 
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at the TLeſſee, for the Land was not diſcharged. 
houeh See Hetley 31. 
t out. Although Glebe Land in itſelf conſidered Tithe of the 
in the zs tithable as other Lands are, yet no Tithes _ 9H 
Corn if ſhall be paid of the Glebe by the Parſon of , 4 
pinion a Church to the Vicar of the ſame Church, reed t the 
ecutor, whilſt they are in the Hands of the Parſon Vicar. 
4. 1 WE himſelf, although the Vicar is endowed of 
the Tithes of all Lands within the Pariſh. For 
ge ap- the Rule is, (a) Ecclefia Decimas Eccleſiæ Sol- 
art of dere non Debet. And Tanfield Baron then ſaid, 
gainſt chat lately this Matter was in Queſtion be- 
1 if he tween one Young and the Parſon of Boxley 
hes of ia the County of Wilts, and that it was then 
to be adjudged, that no Tithes ſhall be paid of 
te and the Glzbe Lands in that Caſe. But by Pop- 
H. 8. ham, If the Vicar by Endowment be to have 
s Caſe all the ſmall Tithes within the Pariſh, and 
here- then the Parſon makes a Leaſe of his Glebe 
it was Lands, the Leſſee ſhall pay the ſmall Tithes 
Per- ariſing therefrom to the Vicar, and the Groſs 
and Tithes thereof to the Leſſor: To which the 
if a Court agreed, 3 Cro. 479. and ſee Moor 
imſelf 457. S. C. 
1es to And ſo if the Vicar had been eſpecially 
endowed of the Minute Tithes of Glebe 
r the Lands of the Parſonage, the Vicar ſhould 
s for have had them, although they were in the 
o an- Hands of the Appropriator. But note; it 
[ithes ought to be antient Glebe at the Time of 
r the Endowment. See 3 Cro. 578. and Moor 910. 
Leſſee 18 | 
dvan- 
F his NY 
7 (a) The Church ought not to pay the Church Titles. 
| 15 


eſſee, 


Alſo 
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Alſo what is before faid of the Parfon\ 


& the Ficar, Glebe, with reſpect to the Vicar, will equal 
with reſpe 4e I/ hold true as to the Vicar's Glebe, with n. 


the Parjon. 


Glebe in an- 
other Pariſh. 


Unity of Poſ- 


on. 


pect to the Parſon; for whilſt the Vicar ne. 

tains the Glebe. in his own Hands, he ſhal 
not pay Tithe thereof; but if he Demiſe it 
to another, the Leſfee ſhall pay the Gro 
Tithes to the Parſon, and the Vicar's Tithe 
to the Vicar. (a) Vide ibid. 

Alfo where the Vicar had ſowed his Gl 
and died, it was held, that the Tithes there. 
of ought to be paid by his Executors to the 
(ſucceeding) Vicar. Q. Brownl. and Gold, 
69. ſed 1 Rol. Abr. 655. contra. 

But it ſeems, if the Parſon's or Vicar 
Glebe be in another Pariſh than where the 


Church is to which it belongs, the Tithes of 


ſuch Glebe ſhall. be paid to the Incumbent of 
the Church where the Glebe is, unleſs the 
Parſon or Vicar, to whom ſuch Glebe be 
longs, can preſcribe in non Decimando. Sec 
Moor 522. 1 Rol. Abr. 653. Selden of Tiths, 
fol. 75, 76. | 

So if a Parſon or Vicar of a Church pur- 
chaſes a Manor or Lands within the ſame 
Pariſh, though by this Purchaſe and Unity of 
Poſſaſſion, the Lands which were tithable be- 
fore are now become Tithe- free, becauſe a 
Man cannot pay Tithe to himſelf; yet if the 
Parſon leaſe his Rectory, the Parſon himſelf 


* ſhall pay Tithes of his Land to his Leſlee, 


as Before is ſhewn. (a) Vide ante. 


—— nd. AM — 


{a): See fame. (5}- See before, 


Alſo 
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Alſo if a Parſon makes a Feoffment of his 
Manor or Lands, the Feoffee ſhall pay Tithes 
to the Feoffor, i. e. the Parſon ; becauſe the 
Tithes are only ſuſpended, but cannot be ex- 
tinguiſhed by any Unity of Poſſeſſion. See 
30 & 32 H. 8. Dyer 43. Bro. Diſmes 17. 
Hetley 31. and ante. | 
And the Caſe is ſtronger where a Man be- A. li his 
ing poſſeſſed, of Lands ſown with Corn, ſells Corn, and then 
the Corn to another, and afterwards becomes — — SS 
Proprietor of the Tithes of the ſame Lands Taber, 
for in that Caſe he ſhall have the Tithes of 
the Corn ſo by him ſold; for though the 
Parſon may ſell the Tithes before Severance, 
and before the Severance hath ſuch an In- 
tereſt and Right in them, as he may alien 
or diſpoſe of, ſo that his Property in them 
doth not ariſe to him merely by the Sever- 
ance, the Severance giving unto him only 
the Lay Intereſt in them; yet before Sever- 
ance they ſhall not paſs without expreſs 
Words. See 2 Bulf. 183. | 
Although generally ſpeaking, the Tithes 4 Portion of 
within every Pariſh do belong to the Rector, Tiber ſeparate 
Vicar, or Impropriator of ſuch*Pariſh, and * 
ſhall be ſo intended, if the contrary is not 
ſewn, as Stiles. Reg. 623. yet may a Por- 
tion of Tithes within one Pariſh belong to 
the Rector, Vicar, or Impropriator of an- 
other Pariſh. See 4 Co. 35. Godolph. 35. 
"4 44. 14 H. 4. 17. 20 H. 6. 17. 44 
1 
Note; By a Portion of Tithes is to be Portion of 
underſtood where a Parſon, Rector or other, Tirhes quid, 
has ſome Part of Tithes of another Pariſh in & unde. 
broſs, ſeparated and divided from the Rec- 
O | tory 
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tory of the Pariſh wherein they ariſe. Ar 
it is ſaid, that the Original of theſe Portion 
is to be referred to the Time antecedent u 
the Council of Lateran, when it was lawf( 
for every Man to diſpoſe of his Tithes u 
any Church he pleaſed, and was not reſtrainet 
to pay them to any one Pariſh or Parſon i 
particular. See the Books cited ſupra, and 
8 E. 4. 14. 13 Co. 13. 

But notwithſtanding theſe Authorities, M. 


that many of theſe Portions of Tithes hare 
had their Commencement by the Grants d 
Parſon, Patron and Ordinary, fince the ſaid 
Council of Lateran. 

However that be, it. is certain, a Portion 
of Tithe is, in the Notion of the Law, 
diſtinguiſhed from Tithes belonging to 
Rectory, that if a Portion of Tithes in ſuch 
a Pariſh be granted (eſpecially in caſe of the 
King's Grants) Tithes belonging to the Rec. 
tory Wil not paſs thereby. See 4 Co. 35 
Clayton's Rep. Caſe 25. and ſo in pleading, 
if Tithes be demanded generally, a Portion 
of Tithes ſhall not be recovered by ſuch a 
Demand, as may be collected from the Cak 
14 H. 4. 17. 

It is generally admitted, that at Common 
Law, not only Spiritual Perſons, but“ Per/one 
mixtæ, as the King or Queen, might be dil 
charged from the Payment of Tithes. And 
therefore the King might preſcribe to be ab- 
ſolutely diſcharged from Payment of Tithes. 
See 22 Af. 75. Fitz. (a) Aid del Roy 10g 

* Mixt Per/ons, (=) Aid of the King. 
1 1 3 Ht, 


n ' 
King 


dee 


5: 
. An 


Portion 
edent 1 
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10H. 7. 18. Moor 483. and 1 Fon. 387. 

And it is ſaid to be a Rule, that he who 
may have Tithes may be diſcharged from 
the Payment of them. 1 Brownl. and Goldſb. 

p. 31. (a) Sed Quære. For then all Lay- 

men may be diſcharged from paying Tithes 

for they are now capable of having them by 

Grant or otherwiſe, as before is ſhewn). And 

therefore it is, that Lands lying within a 

Foreſt, and in the Hands of the King, do re Land. 
not pay Tithes, although they be within a 

Pariſh. See Stile's Rep. 37. Stile's Reg. 624. 

Hetley 60. 

And note; this Privilege extends to the 73e King's 

King's Leſſee, but not to his Feoffee ; by Leſte, &c. 
Handen, Davenport and Athow, Serjeants. 
Hetlzy 60. and (b) per Curiam. Stile 137. 
Jon. 387. But if the Lands be diſafe. 
reſted, and be within any Pariſh, then they 
ought to pay Tithes in the Hands of the 
King's Leſſee, Sc. See Stile 137. 

But the Tithes of Lands, which are not Freragare- 
within any Pariſh, do of Right belong to «#«/. 
the King. And there are ſaid to be divers 
Foreſts which are not within any Pariſh, and 
therefore originally exempt from Tithes. 9, 
dee 22 H. 75. 2 Inſt. 646. 1 Rol. Rep. 

454» 457. Stile 1 a and Selden of Tithes 

365, Sc. 

Yet 7 Ed. 3. 5. 4. The Opinion of Herle 
ſeems to the contrary, viz, That ſuch Ex- 
taparochial Tithes belong to the Biſhop ; 
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(5) By the Court, 
O 2 bus 


%, But quere, 


King's Paten- 
ter or Copy- 
Balder in Fee. 


His Tenant in 
Capite. 


Chancery. 


King's Farmer, 


I 
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but that is to be underſtood by the Canon, WM Kine”: 
and not by the Common Law; and ta diſcha 
Canon, which gave the Extraparochial Tiths be on 
to the Biſhop, was never allowed or receive An 
in this Realm. 2 Inſt. 467. ſo ad 
But as to the Tithe of Cattle kept or d Court 
pn on Waſtes of Commons where th Hand 
ariſh is not known, this is given to the diſcha 
Parſon of the Pariſh, where the Owner d under 
ſuch Cattle doth inhabit, by the Statute 2 & But 
3 Ed. 6. cap. 13. ſect. 3. as before is ob ilitual | 
ſerved. himſe 
It is faid to be ruled by the Advice of al cripti 
the Judges, upon a Caſe depending in the charge 
Exchequer, 29 Eliz. That although the {Whvilege 
Queen ſhall not pay Tithes for her own Pol- ceived 
ſeſſions, becauſe ſhe is (a) Perſona mixta, and Hand fe 
ſo may well retain them; yet if ſhe grants Henan 
them by Patent in Fee, her Patentee ſhall der Te 
pay Tithes; and that ſo ſhall her Copyholde {cient | 
of Inheritance, for that they cannot partici- Wee 3 
pate of the Queen's Prerogative therein. ; WW Anc 
Cro. 785. tual o 
It is alſo admitted, that Lands held of the the Cc 
King in Capite, paid Tithes. 3 Cro. 393 
Hard. 315. But a Suit for the Subſtraction 
of ſuch Tithes was to be in the Chancery, 
and not in the Spiritual Court. F. N. B. 40. 
Selden of Tithes 354. 
Yet in Fofſet and Franklin's Caſe, 25 Car. 2. 
B. R. it was agreed by the whole Court of 
B. R. on moſt ſolemn. Argument, that the 


— 


— 


s) 4 mixt Per bs. a 
(a) 4 mixt Perfon King" (a) 
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Cano King's Farmer, as well as himſelf, ſhall be 
nd tha diſcharged of Tithes, though the Diſcharge 
il Tiths be only (a) in propriis Manibus. 


received 


t or de. 


here th Hand held the King's Fee-Farmer was not 
| to the diſcharged ; no more is his Leſſee coming in 
wner q {under the Privilege of the Monaſtery. 

ute 20 But they agreed that the King as a Spiri- 


e is ob tual Perſon may preſcribe in Diſcharge of 
himſelf and Farmers; but by a general Pre- 
ſcription the King's Farmers are not diſ- 
charged, much leſs on a Diſcharge by Pri- 


vilege of Order, Sc. And the Court con- 


de of il 
in the 
gh the 


wn Pol. ¶ ceived the Preſcription muſt be alledged, 

xta, and and found for the King, his Farmers and * f 
e grant I Tenants; and that Nonpayment by the Un- 2 
tee ſhall Nader Tenants of the King's Farmer, is ſuffi- Tenants of 
»yholder Mſcient Evidence to prove ſuch Preſcription. the King's 
partici See 3 Ke. 208, 317. Raym. 225. N proves 
rein.; And note; though Perſons meerly Spiri-“ n. 


ual or Mixed, as the King, Cc. might at 


d of the ¶ be Common Law preſcribe to be diſcharged 
ro. 39% Nef Tithes in non Decimando, ut ſupra; yet 
ſtraction fit is ſaid, that no Layman could fo pre- 
hancery, {Wicribe, without the Aid of an Act of Par- 


lament, 

But now by Virtue of the Stat. 27 H. 8. 
28. G 31 H. 8. c. 13. Both the King and 
dis Patentees, and other Owners of Abbey 
Lands are to hold them diſcharged from the 


V. B. 40. 


5 Car. 2 
Court of 
that the 


—_—  — 


Mn. 


F (a) In his own Hands. (6) See before. 
King * 
O 3 Payment 


And Sir William Jones ſaid it had been See Raym. 
ſo adjudged. (a) (Vide ante). But the 225: 


Court at that Time did not remember it, 3 


eb. 208, 
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Payment of Tithes, as freely as the Abbotz 
Sc. themſelves did. 8 

Alſo it has been adjudged, that whilſt th 
King's Title to ſuch Land remains, and the 
be manured by his Farmers or Tenants, fr 
Years or at Will, no Tithes are to be paid 
for them, although Tithes ſhould have been 
paid of them by the Farmers or Tepants d 
the Abbots or Priors that held them, befor 
that Statute, And the Reaſon given is, tha 
the King himſelf cannot manure them, G. 
But it is faid, if the King having leaſk 
them, grants over the Reverſion, or (ell 
them, there the Farmers ſhall pay Tithe; 
by Manwogd Ch. Baron. 2 Leon. 71. and 
Owen 56. S. C. | 

But in another Caſe Tanfield Ch. Baron, 
faid, that the King's Tenant for Life or Year 
ſhall nat be free from Tithes, but only his 
Tenants at Will; and it was there agreed 
per Curiam, that the King's Patentee is to be 
intended of the King's * dot and not hi 
Patentees in Fee. Moor 215. And fo in the 
Caſe of the Fareft of Savernacle, ſupra, it 
was agreed, that the King's Patentee hall 
pay Tithes: Ang fo in Bowle's and Atkin's 
Caſe, 2 Keb. 29. | 

And in the Caſe of Compoſt v.— Hard. 315, 
it is ſaid, that if the King alien any of the 
Lands whereof he is diſcharged of Tithez, 
his Patentee ſhall pay Tithes, and not only 
ſo, but the Preſcription to be diſcharged 0 
Tithes is deſtroyed for ever, though the ſame 
Lands ſhould afterwards come again to tht 
King's Hands by Eſcheat or otherwife: How: 
ever, the Reverſioner, and the King's Pi 

rentee, 


kentec 
Privi 
them 


ſince 

dictio 
king, 
could 
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tentee, and their Aſſigns ſhall have the ſame 
Privilege that the Abbot had, viz. To hold 
them free whilſt in his own Hands, and not 
let to, or manured by another. See Benl. 
Rep. 143. 
And yet methinks fuch of the foregoing 
Caſes, as are reſtriftive of the King's Autho- 
ity, do not purſue the Intent of the ſaid 
Statutes, which veſted thoſe Lands as freely 
in the King as they were in the Hands of 
the former Poſſeſſors, who we know claimed 
an Exemption. and Diſcharge from the Pay- 
ment ot all Tithes; and this merely from 
the Authority of the Pope's Bull, &c. And 
ſince all Eccleſiaſtical Authority and Juriſ- 
dition is now lodged in the Perſon of the 
King, as fully and abſolutely as it poſſibly 
could be in the Pope ; I ſee no Reaſon why 
the King cannot now grant Lands to be free 
from the Payment of Tithes, as well as the 
Pope could formerly. And this I take to be 
made more clear by the Statutes of 37 H. 8. Vide poſt. 
1 Ed. 6. c. 14. which enacts, that all Col- Chap. 7. 
leges, Chanteries, c. and their Lands, Te- 
nements, Tithes, Sc. ſhall be in the actual 
and real Poſſeſſion of the King, his Heirs, 
Ec. for ever. 

And accordingly in the Caſe of Whbittor 
and Weſton, upon the Queſtion whether the 
Privilege of being diſcharged of Tithes was 
preſerved and given to the King and his Pa- 
tentees; though at firſt the Court was in ſome 
Doubt, as Bridgm. 33. Latch 89. Goldſb. 
395. yet afterwards on ſolemn Debate and 
Argument, as 1 Jon. 181 to 191, It was 
teſolyed by three Judges gun one, that 

O 4 it 
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it was the Right both of the King and his 
Patentee to be diſcharged of Tithes (9. 


2 Bro. 8. 23, 
2 Co. 49.) 

Alſo in the Caſe of Foſſet and Franklin, 
which ſee before, and in Raym. 225. and 
3 Keb. 208. it was adjudged upon a' ſpecial 
Verdict, that ſuch Lands are (entirely) diſ- 
charged from the Payment of Tithes. 

I ſhall' no further enlarge, in this Place, 
on the two former Points, viz. by whom 
Tithes are to be paid, or to whom they are 
payable; but proceed to the third Diviſion 
of this Chapter, and in general ſhew in what 
Manner they ought to be paid, 

And here in the firſt Place we are to note, 

that the Modus Solvendi, or Manner of pay- 
ing Tithes, is entirely to be guided by the 
Cuſtom of the Place where they ariſe, as 
before we have ſhewn in ſeveral Inſtances, 
It is further obſervable, that the ſeveral 
Statutes which direct the Payment of Tithez 
do alſo direct the Manner of Payment to be 
according to the Cuſtom of the Place. Vide 
ante Chap. 2, 3 and 4. Moor 913. 2 Leon, 
70. 1 Rol. Rep. 172, 420. 1 Kol. Arr. 
DT 7 907 | 

Thus the Stat. 27 H. 7. c. 20. & c. 21 
do continue the Cuſtoms of London in the 
Payment of their Tithes. See alſo Stat. 37 H. 
F 
Thus the Stat. 32 H. 8. c. 7. Entituled, 
An 48 for the true Payment of Tithes and Of- 
ferings, in its ſecond Section does ena 
That every Perſon ſhall ſet out and pay his 


Cro.” Fac. 57. Moor 913. 
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of the Pariſhes and Places where they are 
due. 
Thus the Stat. 2 & 3 E. 6. c. 13. not only Sia. 2 U 3 
confirms both the ſaid former Statutes, but Ed. 6. c. 13. 
further provides and enacts, * That the ſaid 
Act, nor any Thing therein contained, ſhall 
not extend in any wiſe to the Inhabitants 
of the Cities of London and Canterbury, and | 
Suburbs of the fame, nor to any other 1 
$ Town or Place that hath uſed to pay, their 
« Tithes by their Houſes, otherwiſe than they 
$ ought or ſhould have done before the ma- 
king of that Act; any thing therein con- 
© tained to the contrary,” &c. 
So Sect. 1. of the ſame Act directs Pre- 
dial Tithes to be paid as within forty Years 
paſt they had been. So Sect. 3 and 6. The 
Improver of Barren Land to pay for ſeven 
Years only what was uſual; Sect. 7, and 8. 
That Handicrafts pay according to the Cu- / 
ſtom uſed for forty Years paſt ; Sect. 10. 
That Offerings be only paid as accuſtomed, 
and Sect. 11. Tithe Fiſh to be paid only as 
uſual, Sc. See the Stat. 32 H. 8. and 2 & 
3 E. 6. hereafter, Chap. 7. | 
Now this Cuſtom of Pariſhes or Places, in Cu/fom of 
the Caſe of Tithes, chiefly conſiſts of two Tithing of 
. oY Ree Kinds 
1. Where there is by Cuſtom a Modus De- 
cimandi, i. e. a Cuſtom to pay either, Money, 
or ſome other Thing, in Lieu of Tithes in 
Kind; ſee of this hereaſter. | | 
2. Where Tithe has by Cuſtom been paid 74;ng: nee 


of Things that in their Kind or Nature are Titheable in 
* 2 | Their Nature} 
See Degg 267. nd 1 Roll. Abr. 642. 


not 
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not Tithable, as Tithes of Things (a) Fer- 
Nature, in ſome Places; So the Tithes of 
Lead in Derbyſhire, or of Tin in Devonſhire 
or Cornwall. 

So the Cuſtom of paying the Tithe of 
Fiſh, or for fiſhing in the Sea, &c. as in ſame 
Parts of South-Wales, where 'tis ſaid the Cu- 
ſtom is, That if the Pariſhioner of one Pa- 
riſh lands his Fiſh in another, the Tithes are 
divided between the Parſon of the Pariſh 
where the Fiſher lives, and the other where 
he lands his Fiſh : But if the Pariſhioner 
lands his Fiſh in the ſame Pariſh where he 
dwells, there the Rector or Parſon of that 
Pariſh ſhall have the whole Tithe. 

And in ſome Places they pay Tithe of 
Lime-kilns by Cuſtom, and ſo of other 
Things, which in their own Nature are not 
Tithable: And note; in theſe, and other 
like Caſes, the Tithe taken is ſaid to be a 
Tithe againſt Common Right, and there- 
fore ſuch Cuſtoms ought ta have ſome Co- 
lour or Ground of Reaſon for their Support; 
and therefore Quære the Reaſonableneſs of 
the Cuſtom of Tithe of Ale, which is ſaid to 
be at Market-raifin, and other Parts of Lin- 


colnſbire; for unleſs it be in Lieu of ſome- 


thing which is there exempted from Tithe, 
or ſome other Conſideration, I cannot con- 
ceive the Cuſtom to be good. 

And as by Cuſtom there may be a Mogus 
Decimandi, or one Thing payed for Tithes 
in Satisfaction and Diſcharge of another; and 
Things may be made Tichable in Kind, 


— 


( Wild Beal. | 
| which 
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which in their own Nature are not ſo; ſo Cu- 
ſtom has a great Influence upon the Form and 
the Manner of Tithing, and in many Places 
and Caſes directs the Time, the Place, and 
the Order or Method of Payment. 
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And as Cuſtom may make Things Tithe- De non Deci- 


able, which of their own Nature are not 


mando where 


Tithable; ſo the Cuſtom of a Country, Pro- good 


vince or Hundred, may diſcharge the Pay- 
ment of Tithes for Things, which in their 
own Nature are Tithable; ſo that there be a 
Competency for the Maintenance of the Mi- 
niſter beſides. And fo it was adjudged in 
the Caſe of Hicks and Woodſon, Mich. 6 NV. 
M. B. R. See 4 Mod. 336, 340. Cumb. 403. 
2 Salk. 655. Skin. 560. 

So a Cuſtom to be exempted from the 
Tithe of Underwood, uſed within a Pariſh 
for Fencing of Corn, is good; but it is ſaid 
you muſt ſhew, that the Tithes of the Corn 
are paid by you to the Parſon. See 4 Med. 
341, 342, Oc. 

And yet it has been adjudged, that Tithe- 
Wood is not due of Common Right, but 
payable only as a Cuſtomary Tithe ; and ſo 
of Mills, Sc. Cumberb. 404. (a) Vide ante. 


And note; the Cuſtom of the Wilds of The Wilds of 


Kent and Suſſex, is to be free from the Pay- 
ment of Tithe- Wood, or any Thing in Lieu 
of it. See Hob. 266. 2 Bulſt. 245. 

And ſo in ſeveral Countries they pay no 
Tithe of their Milk. Quere if they are alſo 
diſcharged of the Tithe of Cheeſe; and ſee 
Dr. & Stud. cap. ult. 1 Roll. Abr. 642. B. 1. 
and P. 5, 6 8. 


.. Se bi. 


So 
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So Tithe-Fiſh are not due of Common 
Right, but only by Cuſtom. 6 Mad. 223. 
1 Lev. 179. 

And where Tithes are due of Common 
Right, and where by Cuſtom ; ſee 4 Mad. 
341, 344- | 

But it is laid down as a general Rule, 
that a Country or Hundred cannot preſcribe 
in non Decimando, for Things Tithable of 
Common Right; but otherwiſe it is of Things 
not Tithable of Common Right. Salk. 655, 
4 Med. 336. 

But there ſeems to be a Difference between 
Cuſtom and Preſcription. For thouph a Lay- 
man cannot preſcribe in non Decimundo, yet a 
Cuſtom may excuſe a Layman from the Pay- 
ment of Tithes. See 4 Mod. 341. 

Alſo a Layman may preſcribe to have 
Tithes. See 2. Mod. 320, 321. 

And fa in the Caſe of Payne verſ. Brigham, 
in Lutwich's Rep. Mich. 36, 37 Car. 2. & 
1 Jac. 2. it was adjudged, that a Layman 
may, well alledge a Seiſin in Fee of Tithes : 
Nut that he could not entitle. himſelf thereto 
without ſhewing how. 

So in an Action on the Statute 1, 2 Ed. 6. 
for not ſetting out Tithes, it is ſufficient to 
declare, That he was Preprietarius, without 
ſhewing a Title; but he cannot recover with- 
out proving it, (a) ut dicitur. 4 Mod. 422. 

Now the preciſe Difference between a Cu- 
ſtom and Preſcription (though they often 


ſeem to be confounded in our Books) is 


this, vi. 
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MN Every Cuſtom is local, and muſt have 
3 ſome certain Dimenſion of a Place to exiſt 

in: And therefore in pleading, c. muſt 
In be alledged to be within ſome certain Pro- 


d. vince, Country, Hundred, City, &c. in 
particular; for if it be a general Cuſtom 


e, through the Kingdom, it is Common Law. | 
be and ſuch Cuſtom muſt be common to all f 
of within ſuch Limits. Burt if it be confined to 
85 any Perſon or Perſons certain, or to a Houſe, 
5 Land or other Thing, there it becomes a 

Preſcription, which is a younger Daughter 


to Cuſtom. 

And therefore the Manner of pleading a of pleading a 
Cuſtom is to alledge, that within ſuch a Cullen, 
Country, Hundred or Town, there is, and 
from the Time whereof the Memory of Man 
is not to the contrary, there hath been ſuch 
a Cuſtom uſed and approved in the ſame, q 
that is to ſay, That, Sc. and ſo ſetting forth 
the Cuſtom as it is. 

But when you plead a Preſcription, you and Preſeris- 
only alledge, that you and all thoſe whoſe tian. 
Eſtate you have in ſuch and ſuch Lands, 
have, Time out of Mind, paid ſo much an- 
nually to the Parſon of D. in full Satisfaction, 
Exoneration, and Diſcharge of all the Tithes 
ariſing upon the ſaid Lands, Sc. : 

From whence it appears, That, ſtrictly 
ſpeaking, Cuſtom and Preſcription differ in 
theſe Particulars. 1. Cuſtom is local, and 
muſt be limited and confined to ſome cer- 
tain Place; Preſcription is at large, and not 
confined to a Place. 2. Cuſtom is common 
to all the Perſons and Lands within the 
Limits where it is alledged, but Prefcrip- 

tion 
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tion is only applicable to certain Perſons or 
Things. 

Bur yet in this they both agree, viz. they 
muſt be conſtant without Interruption, and 
perpetual from the Time whereof the Memo- 
ry of Man is not to the contrary ; for if there 
have been frequent Interruptions, there can 
be no Cuſtom or Preſcription obtained ; but 
after a Cuſtom or Preſcription is once duly 
obtained, a Diſturbance or Interruption for 
ten or twenty Years ſhall not deſtroy it, 
For (a) multiplex Interruptio non tollit Pre- 
ſcriptionem ſemel obtentam. 1 Inſt. 114. 2 
Inſt. 653, 654. 

But here we may obſerve, that though 
the Civil and Canon Law do in ſome Caſes 
take Notice of Cuſtom and Preſcription, yet 
herein they differ from the Common Law; 
for they allow a Uſage for forty Years to be 
a good Cuſtom or Preſcription, founding 
their Jndgment upon a Decretal Epiſtle of 
Pope Alexander the Third, (6) Anno 1180. 
But this Kingdom never allowed of that 
Epiſtle, or yielded any Obedience to it. 
And therefore all Cuſtoms and Preſcriptions, 
as well Spiritual as Temporal, if ever they 
come to be tried at the Common Law, as all 
(Cuſtoms and) Preſcriptions concerning Tithes 
(if they- are controverted) ought, mult be 
proved to have becn uſed beyond the Me- 
mory of Man to the contrary. For if any 
Man living, or any Authentic Record oi 


ß— 
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(a) Frequent Interruttion does not take away a Pit 
ſcription once obtained. (b) In the Year. 
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other Evidence, prove it was otherwiſe at 
any Time ſince the firſt Year of King Rich. 
1. i. e. Anno 1189. the Cuſtom or Preſcrip- 
tion muſt fail. See 2 Inſt. 653. 

And we may further obſerve, that both 
Cuſtom and Preſcription, with Reſpect to 
Tithes, may be either de modo Decimandi, or 
de non Decimando; as to Cuſtoms and Pre- 
ſeriptions de modo Decimandi, none at this Day 
do diſpute; and it has been alſo frequently 
adjudged, that a Cuſtom de non Decimando 
may be good, either in Reſpect of this or 
that particular Place or Land, (as Lands 
diſcharged by Statute, &c.) or in Reſpect 
of this or that particular Tithe ; ſo that a 
County, or Pact of a County, as a Hundred, 
Town, Sc. ſhall not pay any ſuch Sort of 
Tithes, as Wood, or the like, provided 
there be a ſufficient Maintenance for the p 
Miniſter as aforeſaid. See 1 Roll. Ar. 653, P 
054, & ante. 

And upon this Reaſon ſeems the Caſe to Baters free of 
hat be adjudged, that a Cuſtom for Bakers, with- 786 2 Mit. 
it. in two Hundreds, not to pay any Thing for 
ns, Tithes of new erected Mills, for the Uſe of 
hey their Trade, Cc. was a good Cuſtom. 1 Rel. 
all Ar. 654. But ſuch Cuſtom is ſaid not to 
hes be good for a ſingle Pariſh ; nor indeed can 
he any Pariſh properly preſcribe, or claim by 
He- Cuſtom, ſeeing Pariſhes were erected within 
any Time of Memory. 

oc So on the like Reaſon, where one was Mii of Hues. 

ſued in the Eccleſiaſtical Court for the Tithe- 
— Mik of Ewes, he ſuggeſted for a Prohibi- 
Pie tion, that, by the Cuſtom of the Country, 
ao Tithes of the Milk of Ewes had been 


her paid 
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paid within the Memory of Man; and 
Prohibition was granted thereupon. See 
1 Roll. Abr. 654. 

It has been alſo adjudged, that no Tithe 
of Underwood ſhall be paid in forty Pariſhes 
within the Wild of Suſſex, nor in all the 
Wild of Kent. Ibid. 653, 654. And the like 
Preſcription has been allowed in other Pat. 
ticulars, as before is, and hereafter will be 
ſhewn. 

But further, To ſhew what Influence Cu- 
ſtom and Preſcription have in the Caſe of 
Tithes, and the Manner of Tithing, let us 
conſider the ſeveral Statutes that allow and 
approve the ſame. 

And firlt, by the Statute 27 H. 8. before. 
mentioned it is Enacted, That every Subject 
„England, &c. according to the Ecclefraſtical 
Liws and Ordinances of the Church of Eng- 
land, and after the laudable Uſages and Cu- 
ſtoms of the Pariſh or other Place, where he 
doelleth, or occupieth, ſhall yield and pay his 
Tithes, Offerings, and other Duties of Hi 
Church, &c. 

By this Statute the legal Eccleſiaſtical Ca. 
nons and Conſtitutions are affirmed, as to 
the Payment of Tithes ; but in ſuch Caſe 
where they are contrary to the Common 
Law, or Cuſtoms of the Place, they do not 
bind. And in the next Place, this Act al- 
lows and confirms all Uſages and Cuſtoms 
of the Place where the Tithes ariſe, which 
are to be preferred before all Eccleſiaſtical 
Canons and Conſtitutions in the Manner of 
Tithing. 
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The next Statute is that of 32 H. 8. c. 7. Stat. 32 H.8. 
whereby it is Enacted, That every Perſon, &c. 
ſhall fully, truly and eſfectually ſet out, yield, 
and pay all and ſingular Tithes and Offerings 
aforeſaid, according to the lawful Cuſtoms and 
Uſages of the Pariſhes and Places where 
ſuch Tithes or Duties ſhall grow, ariſe, come 
or be due. 

This Act alſo confirms the lawful Cu- 
ſtoms and Uſages in the Cafe of Tithe, Sc. 
And ſo doth 

The Stat. 1, 2 Ed. 6. c. 13. which Enacts, Stat. 1 & 5 
That every of the King's Subjects, Pall from Ed. 6. 
benceforth, truly and juſtly, without Fraud or 
Covin, Divide, ſet out, yield and pay all Of Dividing, 
Manner of their predial Tithes in their proper Setting out,, . 
Kind, as they ariſe and happen, in ſuch Man- ©2"*: 
ner and Form as hath been of Right yielded 
and payed within forty Years next before the 
making of the ſaid A, or of Right or Cu- 
ſtom ought to have been paid. 

Note; The Act only extends to Predial 
Tithes, and in general ſeems to intimate 
three Things in the dividing, ſetting out, 
and Payment of Tithes. 


1. Such Predial Tithes as of Right ought 
to be paid : And, 

2, Such, as by Cuſtom ought to be paid, 
are to be divided, ſet out, and yielded. 
3- The Manner and Form of Payment to 
be as of Right had been within forty 

Years precedent. 


Upon this Branch of the ſaid Statute, as 
relative to that of 32 H. 8. it is, That if an 
P Abbot 
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Abbot or Prior were ſeiſed of Lands il. 


charged of Tithes, he that is now Farmer 


or Tenant. of ſuch Land, ſhall be admitted 
to precſribe in non Decimando. See Myr 
219. & poſt. | 

- Alſo by the ſame Statute, *tis further 
Enacted, That at the Tithing Time of Predial 
Tithes it ſhall be lawful for every Pari) 1 
sebom. any ( ſuch) Tithes ought to be paid 
(i. e. either Layman or Clergyman) or bis Di. 
puty or Servant, Io come upon the Lands, and 
ſee the ſaid Tithes ſet forth and ſevered fron 
the nine Parts, and the ſame Quietly 10 tak: 
and carry away. | 

And Note; this Branch or Clauſe of the 
ſaid Act, as to the taking and carrying 
away, ſeems only Declarative of the Com: 
mon Law; but as to the coming upon the 
Lands to fee the ſame ſet out, it ſeems to 
be a new Authority given by this Law ; for 
the Owners of the Land are (a) de Jun 
bound to ſet forth their Tithes duly and 
rightly ; and if they fail therein, the Parſon, 
Vicar, Cc. hath his Remedy, by Action on 
— Caſe or otherwiſe. See 2 Roll. Abr. 302. 

19. 

| Bur if the Pariſhoner do duly and truly 
ſet forth his Tithes, although the Parſon, 
Vicar, &c. be not preſent, or have no Notice 
given him to be preſent at the ſetting forth 
of the Tithes; yet this, before this. Statute, 
had been a good ſetting forth. And fb it 1s 
ſince the making of the Statute, for therevy 
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it is only lawful for the Parſon, &c. to come 
on the Land to ſee them ſer forth, but he is 
bound to take Notice of the Time at his 
Peril. See Spencer's Caſe in Ney's Reports. 
2 Ventris 48. 1 Roll. Abr. 643. X. 1. 

And if a Pariſhioner ſets forth his Tithes, 
and fevers the Tenth from the nine Parts 
juſtly and truly, though he does not give 
either a perſonal Notice to the Parſon, or 
a general Notice in the Church, of the Time 
of ſetting them out, ſo as the Parſon may 
be preſent thereat, and fee that it be juſtly 
done; yet this is a good ſetting out, Sc. 
as was adjudged on Writ of Error. See 
2 Danv. 595. 

Yet it muſt be acknowledged to be a fair 
and jut Way, not only to give the Parſon, 

Ec. Notice of the Time intended, but alſo, 
if conveniently it may be, to ſet them forth 
in the Preſence of him or his Deputy. 

And note; this Clauſe is warily penned in Aud to come ? 
the ſingular Number, impowering only the , 5 bi 
Parſon himſelf or his Deputy, or Servant, * 
to come upon the Land to ſee the Tithe ſet 
forth ; but he muſt not come with a greater 
Number. See Degg 272. 

Alſo the Parſon, Vicar, Impropriator, or But cannot et 
Farmer cannot come himſelf and ſer forth n forth 
the Tithes without the Licenſe and Conſent * ,iave. 
of the Owner of the Corn, Graſs, Hay, Sc. 

For if the Parſon, Vicar, Sc. dhall of his 

own Head tithe the Corn, Graſs, Hay, Cc. 

of any Landholder within his Pariſb, &c. 

and thereupon carry it away, he is a Treſ- 

paſſer, and an Action will lie againſt him for 

It, See 1 Jon. o. Ws 

P 2 Nate 7 
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Licenſe not Note; it was found upon a ſpecial Verdict, 
m That A. a Parſon had made B. his Deputy, 
or Collector of the Tithes within his Pariſh, 
and that B. the Deputy had licenſed the 
Owner to carry away his Corn without ſet- 
ting forth of the Tithes: But the Cour 
held clearly, that the Licenſe was void. Sec 
Plzwd. 104. and Noy, in the Caſe of Bri: 
endine, &c. page 134. See ibid. 120, 152. 
2 Inſt. 649. 
Fraudulent A Pariſhioner privately ſets forth hi 
fetting ferth. Tithes, and takes Witneſſes of it, but imme- 
diately afterwards carries the Tithes with the 
reſt of the Corn, &c. away; adjudged, This 
was not a ſetting forth within the Statute; 
for the Words thereof are, truly and juſth, 
without Fraud or Guile; one Baker's Cale, 
See Rep. Canon. 38 1. Ney 126, 152. 2 Len 
101. 1 Brownl. 34. FP 
So if a Pariſhioner ſells his Corn or Grain 
upon the Lands, and afterwards the Vendee 
Taken by Ven- by Command of the Vendor, takes away 
dee, the Corn, &c. being ſevered, without ſet. 
ting forth the Tithes, the Parſon may wel 
have an Action againſt the Vendor: upon 
this Statute, and ſhall not be compelled to 
ſue the Vendee, who, it may be, is rat 
known to him; and the ſetting forth is not 
Traverſable. Bid. See Ney 152. Brownl. 34 
2 Inſt. 649. | | 
But if the Tithes in ſuch Caſe be once 
. duly ſevered, and after taken away by 1 
Stranger, the Parſon cannot ſue the Owner, 
- but may ſue ſuch Stranger at the Comma 
Law only. See 3 Keb. 846. Moor 912. 3 
Cre. 607. 4 Leonard 7. 1 Sid. 92. al 
F ＋ { 9 
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Alſo, if two Parſons have Portions of Je &y 
Tithes by Halves in one and the ſame Pa- Moictien. 
riſh, this Statute does not oblige the Pa- 
riſhioner to divide the Tithes by Halves, or 
to ſet out the ſeveral Parts ſingly; but 
ought only to divide and ſet out the Tenth 
entirely ; and the two Parſons are to came 
and divide ſuch Tenth between themſelves, 
according to their ſeveral Rights; and ſo it 
was adjudged when five Perſons joined in an 
Action of Debt, upon this Statute. See 
Latch 228, 

So, though a Pariſhioner be bound (a) De To be reaped, 
Jure to reap or cut his Corn, Hay, &c. and cut, &c. 
further by this Statute to ſet forth the 
Tithes; yet having duly ſet them forth, he 
is not bound to watch or guard them from 
being Stolen or Eaten z but the Parſon is 
bound to take care of them, and to carry 
them away in convenient Time; For, it 
through his Neglect to carry them away, the 
Tithes are eaten or loſt, he ſhall not have 
Tithes again: And if in ſuch Caſe he ſues 
the Pariſhioner, who has once duly ſet them 


| forth, in the Spiritual Court, and the Pariſhi- 


oner offers the ſpecial Matter by Way of Plea 
there, and they refuſe to allow of ſuch Plea, 
a Prohibition lies. See Noy 31. 2 Leon. 101. 

The Parſon of A. libelled for Tithes of De Par/+r, 
Hay, Sc. and therein alledged, That the er et out, to 
Cuſtom of the Pariſh had been, Sc. That re 7 it, 
he who has Corn within the Pariſh ought 
to reap the ſame, and allo the Tithes of 


A 


{a) Of Right. 
2 the 
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the Parſon, and to make them into Cocks, 
and to preſerve them until the Parſon ſhall 
carry them away; and a Prohibition was 
granted ; for though the Pariſhioner ought 
(a) de Jure to reap the Tithe-Corn, as has 
been often adjudged, yet he is not bound to 
put up in Cocks, much leſs to guard the 
pi Tithes. See Ney, Dr. Bridgeman's 
Caſe. | 
ard carryit Alſo, if the Parſon does not carry the 
away in Iine. Tithes away in convenient Time, an Action 
on the Caſe (or it ſeems Treſpaſs, (6) ſe 
Ouere) will lie againſt him. See 1 Raul. 
Abr. 643 X.2. 2 Danv. And herewith 
agrees Dr. Bridgeman's Caſe in Ney, where 
ſuch an Action was brought by one Wiſema 
againſt the Rector of Landen in Eſſex, for not 
accepting, or taking away the Tithe af 
Cheeſe, and as it ſeems in that Caſe, without 
any ſpecial Damage ſhewn. 

And yet in the Caſe of Sleman and Chann 
in Latch's Reports, the contrary ſeems to be 
held, viz. That the Action againſt the Par 
ſon for not taking away his Tithes, will ndt 
lie, without ſhewing the ſpecial Damage. 
That Caſe was thus : | 
The Owner of the Corn had duly ſet 
out his Tithes, but the Owner of the Land 
took them as Damage Feaſant; but in the 
Declaration *twas not ſhewn how long tit 
Corn remained on the Ground; and the 
uſual Courſe is, That, it Tithe be ſet out, 
and the Parſon take it not away in du 
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Time, the Party ſhall have an Action on the 
Caſe. And by the Court; A Man cannot di- 
ſtrain Shocks of Corn, but he may diſtrain a 
Stack Damage Feaſant : But ſay they, in 
this Caſe it is not ſhewn how long the Corn 
remained on the Ground; and therefore it 
does not appear that he was damnified. See 
Stile 342, 348. and Hughes's Ar. 329. 

And *tis ſaid, That no Action will lie a- Notice wvhere 
gainſt the Parſon, Vicar, Sc. in that Caſe, n:«y/ary. See 
unleſs the Pariſhioner has duly ſet forth his N * 
Tithe, and , given Notice thereof to the Par- 
ſon, c. See Degg 273. 

After the Tithes are duly ſet out, tl: S the Par- 
Parſon may, by the ſaid Statute, have an , 2 
Action of Treſpaſs, if any take them away; e 
but if only a Stranger ſets them out, that 
ſettles no Property in the Parſon, ſo as he 
cannot in that Caſe have an Action for ta- 
king them away. See Stileman's Caſe in 
Latch... 

Let Quere if ſuch ſetting out by a Stranger 
may not be with a fraudulent Intent; for in 
ſuch Caſe I conceive an Action will lie againſt 
him in whom. the Fraud is. 

Alſo the Parſon, Vicar, &c. may carry How to be cars 
his Tithes from the Ground where they grew, ed aww 
either by the Common Way, or by any other 
Way, which the Owner of the Land uſes 
when he takes away the nine Parts. See 
Roll. Ar. 643 KX. 3. 

And if the Owner of the Soil, (or Corn, IWays fatped, 
Ec.) after he has duly ſet forth his Tithes, &c: an Action 
will ſtop up the Ways, and not ſuffer the 4%, &c. 
Parſon, &c. to carry away his Tithes, or 
will not permit him to ſpread, dry, and 

4 ſtack 
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ſtack the Tithes upon the Land; this is ng 
good ſetting forth of the Tithes, withou 
Fraud, Sc. within the ſaid Statute. 

And in ſuch Cafe I conceive, the Parſon, 
Sc. or other Owner, or Farmer of the Tithe, 
may have an Action upon the ſaid Statute, 
and recover the treble Value, or he may hay: 
an Action of the Caſe for ſuch Diſturbance 
or he may break open the Gate, Fence, 6&5; 
which hinders him; but in ſuch Caſe he muſt 
be cautious that he commit no Riot, not 
break any Gate, Rails, Lock, Hedge, &. 
more than is neceſſary for his Paſſage. Se 
1 Bulſtr. 108. 

Allo the Parſsn, when he comes with hy 
Wains, Carts, Teams, or other Carriages 
to carry away his Tithes, muſt not ſuffer his 
Horſes, Oxen, &c. to eat and depaſture the 
Graſs growing in the Grounds where the 
Tithes ariſe ; much leſs the Corn there gros- 
ing or cut; but if his Cattle (as it cannot 
well be avoided) ſhall in their Paſſage, againſt 
the will of the Drivers, here and there ſnatch 
and eat ſome of the Graſs, Sc. this ſurely is 
excuſable, becauſe involuntary. 

Alſo Note, that a Parſon, Vicar, &c. may 
(a) de Communi Jure, after the Tithes are 
ſet forth, come upon the Land himſelf, and 
with his Servants, and there ſpread abroad, 
dry, and ſtack his Corn, Hay, Sc. in any 
convenient Place or Places, upon the Ground 
where the ſame grew, till they are ſufficiently 
weathered, and fit to be carried into the 
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Barn, Sc. (But he muſt not take a longer 
Time for the doing thereof, than is conveni- 
ent and neceſſary.) 1 Roll. Abr. 643. X. 2. 
and 3. 1 Roll. Rep. 220. 

And if the Tithes are not carried away 
from the Land in a convenient and reaſonable 
Time after their ſetting forth, the Pariſni- 
oner, or Owner of the Land, may either 
have his Action, or Diſtrein them as Damage 
Feaſant. See 3 Bulſt. 336. Cro. Car. 63. 

Latch 8. 1 Danv. 206. p. 36. 

But what ſhall be ſaid a convenient and at a corve- 
neceſſary Time, the Law doth not, nor can 2 
define; for the Variation of the Weather, 
the Quantity of the Tithe, Corn or Hay, 

&c. and other Circumſtances are to be 
conſidered, 

And therefore what ſhall in this, and all How Deter- 
other like Caſes, be ſaid to be a reaſonable or *. 
convenient and neceſſary Time, is to be de- 
termined by a Jury, if the Point be in Iſſue 
to be tried by a Jury ; but if it come to be 
determined upon a Demurrer, or other Mat- 
ter in Law, there the Judges of the Court 
where the Cauſe depends, are to reſolve and 
determine the ſame. See 12 E. 4.6.4. 1 
Roll. Abr. 643. X. 2. 

And if the Pariſhioner doth duly ſet forth Parſon ob- 
his Tithe of Hay or Corn, Sc. and will ny tg 5 
permit the Parſon, Vicar, Sc. to make the}, Koll. ah 
Hay, or to ſpread and dry the Corn as he F. 21. 
ought ; this (by Virtue of the ſaid Stat. x & 

2 Ed. 6.) amounts to a Subſtraction of Tithes, 
and the Parſon may ſue for the Subſtraction 
of ſuch Tithes in the Spiritual Court ; and 


no Prohibition lies in this Caſe. But after 


the 


g 
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the Tithes are duly ſet forth, they become 
Lay Chattel, and the Parſon can ſue hin 
that takes them away, at the Common Lay 
only. 2 Danv. 295. See Moor 912. I Len 
39. 1 Roll. Rep. 56. 2 Roll. Rep. 440. Cn, 
Eliz. 607. 13 Co. 23. Latch 8. 

But touching Suits for Tithes either in the 
Spiritual Courts, or at Common Law, &.. 
ſee hereafter in its proper Chapter, where 
we ſhall more fully conſider the ſaid Stat. 1, 


$7, 108,115, S2 Ed. 6. and the other Statutes that have 
228,144,193, been made in Conſequence thereof, for the 


213,238,262, 


273,327,340. 


Recovery of Tithes, viz. Stat. 7 & 8 W. 
c. 6. and Stat. 7 & 8 W. 3. c. 34. and Stat 
1 Geo. 1. c. 6. 
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CHAP. vi. 


What Lands were originally dij- 
charged of Tithes at Common 


Law, viz. Antiemt Demeſne 
Lands, Barren Lands, Foreſt 
Lands, Waſte Lands, Derelict 
Lands, &c. alſo the Man- 
ner and Means whereby Abby 


Lands became diſcharged, viz. 


Ii, By the Popes Bulls or 


Grants. 2. By Compoſitions 
Real. 3. Cuſtom or Preſcrip- 


tion. And 4. By Unity of Po 
ſeſſion. With the Authorities 
and Reaſons of each at large. 


* intend in this Chapter to treat 1a: Lands 
at Common 
Law were 


diſcharged of 


more particularly of Cuſtom and 
Preſcription, as well in Caſes De non Deci- 
mando, as in thoſe De Modo Decimandi; and 
alſo ſhew the ſeveral Ways and Means where- 
by certain Lands at the Common Law are, 
or have been, diſcharged from the Payment 
of Tirhes. But firſt, a Word or two may 
leem neceſſary, in Order to ſhew what Kind 
of Lands are, or have been, ſo diſcharged 
by Common Law, 


And 
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And firſt, I conceive; that by the Com. 


me/ne Landi. mon Law, none of the Lands that were An 


tient Demeſnes of the (a) Crown; and where 
of the King was ſeiſed ( jure corone, and 
not in his Perſonal Capacity, ought to py 
any Tithes, while the Lands continued in the 
Hands of the King, or his Farmers, or Te. 
nants. (c) Vide infra. 

For theſe Lands having been (d) ab inity 
appropriated ſolely to the Support of the 
Honour and Dignity of the Crown in its po- 
litick Right, were by our Anceſtors eſteem: 
ed in all Reſpects as ſacred and unalienabk 
as any Lands given to the Church or Church. 
men, and in a Chriſtian State may as trul 
be denominated Terra Dedita Deo, (i. e 
Land conſecrated or given to God), as the 


other. 


And hence it is, that we find, in our Com- 
mon Law Books, Opinions advanced, tht 
neither the King himſelf, nor the Parla- 


ment, could any Way alien, bind, charge, 


- incumber thoſe Lands. And no Wonder. 
or, 

Any Attempt in the King to do it, would 
have been contrary to his Coronation Oath; 
and if the Parliament ſhould endeavour it, 
it would have been contrary to their Oath 
of Allegiance. No Grants of our antient 


Kings ever bound thoſe Lands to the Pay: 


— — 


»„ — 


(a) That Crown Lands were originally free fiom th 
Payment of Tithes ; ſee Prynn's Hiſt. of King John, &. 


Tom. 3. page 70, 71, 72, 89, go, 94. &c 


%% In Right of the Crown, 
(d) From the Firſt, 


(e) See below. 
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ment of Tithes; nor were Tenants in Antient 
Demeſne repreſented in Parliament, and 
therefore not bound by the General Words of 
any Statute, nor by any _— Canons, &c. 

But I ſhall forbear to offer what I further 
might under this Head *till called on. 

As to Barren Lands, Heaths, Commons, Barren Landi, 
and Waſte Lands, and the like of that Kind, &c. mu? be /o 
| conceive, that no Tithes at the Common ſuapte Natura. 
Law either did, or poſſibly could be paid of — Raym. 
ſuch Lands. For the Rule is, (a) ubi non eſt ?? © 
amua renovatio, ibi Decime ſolvi non debent, 

i. e. Where there is not a certain annual In- 
creaſe, there no Tithes ought to be paid. 

And this Rule is ſo clear in the Caſe of 

Barren Lands, or Heath, or Waſte Grounds, 
Ec. That the Stat. 2, 3 Ed. 6. c. 13. has pro- 
vided, That although the ſame ſhould be 
improved and converted into Arable or Mea- 
dow, Sc. Yet no Tithes ſhould be paid there- 

of *till ſeven Years after ſuch Improvement. 
See the Statute hereafter, Chap. 7 and 8. 

And as in the Caſe of Antient Demeſne Wadlands. 
Lands, and Barren Lands, &c. no Tithes 
were to be paid at Common Law; ſo I con- 
ceive, (for the Reaſons aſſigned in both the 
former Inſtances) no Tithes ought to be paid 
for Foreſt or Woodlands, that are not Sylve 
cæduæ. 

For firſt, ſuch Foreſts and Woods being e; all Fo- 
the proper Nurſeries of Timber-Trees, and ref Lands 


R avere generally 
conſequently of a publick Benefit to the Na * King's, and 
it l — Antient De- 
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tion, it was held, that the publick God 
ought not to be leſſened by the Claim or ly 
tereſt of particular Perſons, eſpecially ſu 
that the Church in general, as well as the 
State were intereſted in the Preſervation d 
thoſe Nurſeries. 
But ſecondly, here was no (a) Annug N. 
nouatio, and ſo thoſe Lands not falling with 
in that Rule of Tithing, no Tithes could h; 
paid for the fame. For Tithes properly ar 
to be paid in Kind, only where there is u 
annual Renovation, Nothing can ariſe where. 
of Tithes may be paid in Kind; and when 
Nothing can be annually paid in Kind, I cos. 
ceive no Modus Decimandi can be good. Fir 
that were to erect a Modus eſſendi for a Na 
entity; and therefore I conclude. the Land 
before-mentioned to have been diſcharged, 
as in non Decimando, i. e. freed from all Tithe 
by our antient Common Law. 

And the like may be ſaid of Extrapart 


cbial and Derelid Lands. 


Indeed ſuch Lands, as we call Abby Lands 
ſeem to me to fall under another Conſiders 


tion; they were not ſuch Lands as were e. 


empted, either by their own Nature, d 
from any publick Benefit that was intended 
to the Nation in their original Donation, 
being given as Free Alms only to particular 
Orders or Societies of Men, and thoſe not 
always Eccleſiaſtick. (For the Templars and 
Hoſpitalers were not ſo.) And ſometimes i 


Aliens and Foreigners, as moſt of the Ca. 
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tian Order were; ſo that it was neceſſary 


their Exemptions and Diſcharges from Tithes, 


which could not be founded on the Common 
Law, ſhould have ſome other Means or Me- 
thods for their Support. 

But theſe Men having per Fas & Nefas 
obtained large Endowments of Lands, on 
their Abbies, Monaſteries and Houſes, were 
very earneſt to have thoſe Lands exempted, 
not only from all ſecular Duties, but alſo 
from all Spiritual Charges, and conſequently 
from the Payment of Tithes. For at firſt 
they were forced to bear that Burden, equal 
with Lay men, notwithſtanding their Pretence 
to Religion. 

Our Parliaments, and the Temporal 
Power were averſe to ſuch particular Ex- 
emptions, which in Effect burdened the 
People with what thoſe Men were unwilling 
to bear; whereupon they ſolicite the Pope, 
and by his Favoùr obtained thoſe Bulls and 
Papal Grants, which were the Foundation 
of their being exempted from the Payment 
of Tithes. And hence it is commonly ſaid 
in our Books, that thoſe Lands were origi: 
nally privileged or diſcharged from the Pay- 
ment of Tithes, by feur Ways or Means, at 
Common Law. 15 


nation, 
ticular TERS | 
xe not 1+ By Bulls or Grants of Popes, or Canons 
rs and of Councils. * (Not a Word of Kings or 
mes 10  Parhaments.) * © ? 
Ciſtr. 2. By Compoſitions Real (i. e. the Conſent of 
all Parties concerned. | 
— WW 3: By Cuſtom or Preſcription, (ſomething of 
| which you have before.) 
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4. By Unity of Poſſeſſion, (which is a Kind 
of Preſcription.) 


Of each of theſe in their Order. 


It appears that antiently there were many 


Land: at fit and large Eſtates belonging to Abbies, Mo. 


diſcharged. 


By Popes 
Bulls, and 
auben, &c. 


Four Privi- 
teged Orders, 
Eiſtertians, 
Templars, 


C. 


naſteries, Fc. which were, either by the 
Popes Bulls or Canons, wholly exempted 
from paying Tithes, as all the Lands be 
longing to the Ciſtertian Monks and the Pre. 
monſtratenſes ; and ſo were thoſe of the Knight 
Templars, and Knights Hoſpitalers, of the Or: 
der of St. John of Feruſalem. 

But yet all Abbots and Priors, and other 
Chief Monks, originally paid Tithes, as wel 
as other Men, *till Pope Paſchal, at the 
Council of Mentz ordained, that they ſhould 
not pay Tithes (a) de (agris vel) Laboribui 


ſuis. And this continued as a general Dif 


charge, *till the Time of King Hen. 2. when 
Pope Adrian reſtrained it to three Orders only, 
viz. the Ciſtertians, the Templars, and the 
Hoſpitalers, and the Diſcharge, which the 
Premonſtratenſes had, was given them by Bull 
of Pope Innocent the Third; and this made 
up the four Orders, which are commonly 
called the privileged Orders, for that they 
claimed a Privilege to be diſcharged of Tithes 
by ſuch Bulls as aforeſaid. 

But ſome of theſe Orders being only 3 
Species of Lay-brethren, as the Knights Ten- 
plars and Hoſpitalers, whatever Exemptions 
they had for Nonpayment of Tithes, became 
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in Time a Nuſance to the Church, and was 
in Effect a Depriving her of what ſhe has 
ſince claimed as her ſole and Divine Right. 
And therefore in the ſecond Council of La- 
teran it was provided, That the Privilege of 
the Templars, &c. ſhould not be extended 
to their Farmers, (a) ne Eccleſia nimium gra- 
varetur, Cc. See 2 Roll. Rep. Dickenſen v. 
Greenball. 

In the ſeventeenth Year of Ed. 2. 
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The Templars 


Order of the Templars was diſſolved, and . 


their Poſſeſſions given to the Order of St. 


| 7obn of Jeruſalem ; which, as I apprehend, 


being done by Act of Parliament, they did 
not claim ſuch Privilege of Diſcharge by any 
Bull or Grant of the Pope, or other Spiri- 
tual Canon, or Conſtitution ; but they claim- 
ed it by Preſcription (which is private Com- 
mon Law) as appears by the Stat. Vem. 2. 
c. 24. Yet ſee 2 Brotonl. Hurry v. Boyer, 
Rep. Can. 402, 403. where *tis ſaid, they 
had this Privilege from Rome, and that it 
was confirmed by divers Councils and Ca- 
nons, Ec. 


But it ſeems clear to me, That no Diſ- Sach Gran, 
charge of Abby Lands, whether the ſame &c. zee good, ! 
originally were by either of the former Ways, 2% allowed 


ze. Bull or Canon, Compoſition Real, or 
Unity of Poſſeſſion, can at this Day be good, 


except it has been allowed by Cuſtom or 


Preſcription, or has the Authority of ſome 
Act of Parliament to ſupport it: And it has 


been reſolved, That in the Caſe of ſuch Ab- 


tes 


(a) To prevent the Church being tas heartily oppreſſed. 


Q by 


by Preſcription, 


co plained 0, 5 


aud Jepprefied 
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by Lands, as were ſo diſcharged, or came 
to the Crown by the Statute of Diflolutions 
31 H. 8. it will be ſufficient to ſay in plead. 
ing, That they have been held Tithe-free 
Time out of Mind ; and where it ſo appears, 
ſuch Diſcharge, though originally made by 
the Pope's Bull or Grant, or by the Canon 
or Conſtitutions of a Council, Sc. will be al. 
lowed for good at this Day. | See Ney g/. 
1 Jon. 6. and 368. Hob. 295 

And ſo, if an Abbot or Prior were ſciſcd 
of Abby Lands diſcharged of Tithes by 41 
H 8. (2u. 27 H. 8.) He, that is now Far. 
mer (or Occupier) of ſuch Land, ſhall be 
admitted to preſcribe in non Decimando, by 
the Statute of 1, 2 Ed. 6. which Enadts, 
That none pay Tithes otherways than they were 
paid for forty Years before: Which Words 
icem to have reduced all other Methods to 
meer Cuitom and Preſcription, See Mor 
2 ne? Vide ante. 

ut no Abbot or Prior could make ſuch 
Preſcription, whoſe Houſe was not founded 
before Time of Memory, 1. e. 1 K. 1. or 
1120. For that is the Time of Limitation 
of all Preſcriptions at the Common Law, as 
we have before ſhewn in the precedent Chap- 
ter. See 3 Keb. 45, 217. Raym. 225. 
Roll. Abr. 269. 

But we may here obſerve, That ſuch Dit- 
charges of Tithes by the Pope's Bull, or 


„Grant, were long ſince grievouſly complain 


ed of by both the Cler y and Laity of this 
Kingdom, as appears from many Inſtances 
in our Hiſtories and Records. See Mal. 
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© One Tithe in Specie cannot be a Diſ- 
charge of another Tithe in Kind. 12 Med. 
1 

Sod at Length, the Praftice of purcha- 
fing ſuch Bulls was reſtrained fo, that it was 
made a Præmunire to put the ſame in Exe- 
cution, or to claim any ſuch Diſcharge by 
Virtue thereof, as appears by two ſeveral 
Statutes made in the Beginning of the Reign 
of King H. 4. viz. 
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Stat. 2 H. 4. c. 4. which Enacts thus: yy Sia. 2 I. 
© Item, Foraſmuch as our Lord the King, 4. c. 4. 


upon grievous Complaint made to him in 
© this Parliament, (by the Commons) hath 
perceived, that the Religious Men of the 
© Order of Ciſteaux, (Ciftertians Aliens) in 
© the Realm of England, have purchaſed 
* certain Bulls to be quit and diſcharged to 
pay the Tithes of their Lands, Tenements 
© and Poſſeſſions let to Farm, or manured 
* or occupied by other Perſons, than by 
* themſelves, in great Prejudice and Dero- 
* gation of the Liberty of Holy Church, 
* and of many Liege People of the Realm; 
Our Lord the King, willing thereupon to 
* ordain Remedy, by the Advice and Aſſent 
* of the Lords Spiritual and Temporal, and 
* at the Inſtance and Requeſt of the ſaid 
* Commons, hath ordained and eſtabliſhed, 
That the Religious Perſons of the ſaid Or- 
der of Ciſteaux ſhall ſtand in the State that 
* they were in before the Time of ſuch 
* Bulls purchaſed. 


And that as well they of the ſaid Order, And other 
* a5 all other Religious and Seculars, of what Orders. 


* Eſtate or Condition they be, which do put 


"TW the 
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the ſaid Bulls in Execution, or from hence. 
forth do purchaſe other ſuch Bulls of ney, 
or by Colour of the ſame Bulls purchaſc, 
do take Advantage (thereof) in any Mar. 
ner; That Proceſs ſhall be made again 
them, and every of them, by Garniſhment 
* of two Months, by Writ of Pramunir 
facias; and if they make Default, or be 


„„ : Uo 3, 


' © attainted (thereof) then they ſhall incur the 


4d y H. 4. 
cap. 6. 


Buli pure hac before the 


before 1 R. 2. 
gadę gold, &C, 


* Pains and Forfeitures contained in the Sti 
* tute of Proviſors, made in the thirtcenth 
Fear of the ſaid King Richard.“ 

And by Stat. 7 H. 4. c. 6. it was alſo Fr- 
acted, That no Perſon, Religious nor & 
* cular, of what Eftate or Condition that he 
be, by Colour of any Bulls containing ſuch 
* Privileges to be diſcharged of Diſmes, (ur 
* Tithes) pertaining to Pariſh Churches, Pie. 
* bends, Hoſpitals or Vicarages, purchaſed 

| Un Year of King Richard the 
* Second, aſter the Conqueſt, or ſithence nc: 
executed, ſhall put in Execution any fuch 
Bulls ſo purchaſed, or any ſuch Bulls to be 
purchaſed in Time to come. And if ary 
{ich Religious or Secular Perſon, of what 
Eſtate or Condition he be, from hence 
forth by Colour of ſuch Bulls do troubl: 
any Perſon of Holy Church, Prebendaries 
Wardens of Hoſpitals or Vicars, fo thut 
they cannot take or enjoy the Diſmes cu: 
or pertaining to them, of their ſaid Benz 
* fices, that then ſuch Diſturbers ſhall incur 
the like Proceſs and Pain, as is ordained 
© by the Statute made againſt them of tie 
* Order of Ciſteaux in the Second Year of tit 
* Reign of pur ſaid Lord the King ihn 
$ pow ig. bj 
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By which laſt Statute it appears, That as Co/equence of 
the Lands of Churches, &c. founded fince “e Jaid Stat. 
the Firſt Year of King R. 1. as aforeſaid, 
cannot plead Preſcription for an abſolute 
Diſcharge of Tithes; ſo neither by reaſon of 
this Statute can any Pope's Bulls purchaſed 
before 1 R. 2. or afterwards, be pleaded as 
an abſolute Diſcharge, v/z. not only for the 
Owners, whilſt occupied by themſelves, but 
alſo for their Farmers, Tenants, or Occupiers, 
whether the Eſtate was belonging to any re- 
ligious Perſons, or did, or doth at this Day 
belong to any of the ſecular Clergy. 

And yet it ſeems, That a Real Compoſition, Secendly by 
if it can be ſhewed, may be a ſufficient Diſ- Real Corpy 
charge of the Tithes of ſuch Lands, pro- e. 
vided it was made ſince the ſaid Statute, or 
ſince the Time of Limitation of Preſcription ; 
and alſo provided it was made before the 
Statute 1 Elig. where the Tithes did belong 
to an Archbiſhop, or Biſhop; or Star. 13 
Eiz, where they belonged to any College, 

Dean, Dean and Chapter, Archdeacon, Pre- 
bend, Parſon, Vicar, Sc. See the Caſe of 
geld and Wyvell, Sc. infra. 

And further as to Diſcharges by real Com- Compo/iticn 
polition, we may obſerve, That Tithes de — 4. K 
fure commuzt are not to be paid, either of the 5 
Farth or the Land itſelf, nor of Houſes or Fitzgib. 119. 
Habitations, c. erected upon the Land, or 
hxed thereto. But by Cuſtom Tithes may 
be paid thereof. 

Now a Real Compoſition is, when an A- at if i, 
greement is made with the Parſon or Vicar, 42 here 
together with the Aſſent of the Patron or . 
Patrons, and Ordinary. That certain Lands 

*= hall 
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ſhall for the future be diſcharged from the 
Payment of Tithes in Specie, by Reaſon 
a Recompence agreed to be paid or made 
to the Parſon, &c. in Reſpect thereof, in 
Money, as an entire Sum, or as an yearly 
Payment, or by Settlement of Lands upon 
the Incumbent and his Succeſſors for ever, or 
by doing ſome other Thing that will be di 
Advantage to the Parſon or Vicar, to whom 
the Right of Tithes doth otherwiſe belong, 
See Dr. & Stud. Lib. 2. c. 55. March $;, 
i Jon. 368. and that Lands might antiently 
be diſcharged by ſuch Compoſitions, { 
Regifter of Writs, fol. 38. and Fitz. Nu. 
Brev. f. 44. 

But ſuch Compoſitions, to make it bind. 
ing as to the Succeſſors, muſt be made either 
by Deed under Hand and Seal, or by Fine 
in the King's Courts. Hob. 176. Telv. 95 
Cro. Fac. 137. 2 Brownl. 17. 2 Roll. Ah 
63. Sir V. Jones 174. quere Godol. 353 
363. Latch 176. Lev. 24. Godol. Ry. 
358, 308. Ney 121. 2 Cro. 637, 609 
Bunb. 2. 

It alſo ought to be by apt Words; for i 
the Words of ſuch Contract or Agreement be 
(a) quod partes prædid inter fe convenerunt 
this is not ſufficient to make it a Real Com. 
poſition, ſo as to bind the Succeſſors, altho 
the Biſhop calls it (5) Realis Compoſttio ; fot 
his calling of it ſo, will not alter the Nature 
of it ; but notwithſtanding the Biſhop's Con 


1 


—_—— 


(a) That the Parties aforeſaid have agreed ont a 
the other, (5) 4 Real Compoſition. 
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frmation, it ſhall till remain as a Perſonal 
Agreement, binding and obliging the Partics 
thereto only, and ſhall not be extended to 


Succeſſors, Sc. See Marſh 87. Qu. Mild- 
may's Cale in Hutton. | 

And if the Parſon or Vicar make any 
Compoſition with his Pariſhioner, without 
his Patron and Ordinary, it ſhall bind only 
for the Parſon's Life, and during his Incum- 


| bency. See Rep. Canon. 392, 393. 


This Compoſition is either between the Par- 
fon and his Pariſhioner, or (a) inter Clericos 
if it be between the Parſon and his Pariſhioner, 
and it be touching Tithes paſt, the Compo- 
ſition is good, though it be without any Con- 
ſideration at all. But if it be touching Tithes 
to come, it may be good as to a Payment of 
Tithes only in Part, but cannot be good as 
to a Non-payment of any Tithes at all; nor 
Is it good in Part, &c. without the Biſhop's 
Approbation and Confirmation. 

It the Compoſition be (a) inter Clericos, and 
the Tiches be Perſonal Tithes, it will not hold 
good ; but if they be Predial Tithes, the 


Compoſition will hold good, if the Appro- 


bation or Confirmation of the Biſhop of the 
Dioceſe be had thereto. 

From whence it appears, that a Compoſi- 
tion for the remitting or taking away the 
Tithes entirely, is not good in Law. But a 
Compoſition with the Parſon or Vicar, to have 
only the thirteenth Sheaf for his Tithe was held 
to be a good Compoſition, and to bind the 
Parſon, See Hughes's Parſons Law, Chap. 27. 


{a) Petaueen the Clergy. 
Q 4 A Com- 
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A Compoſition may likewiſe avoid the 
Payment of Tithes in Kind. And if it be 
made with a Parſon or Vicar to pay a M. 
dus Decimandi, which hath continued Time 
out of Mind; here Cuſtom being equivalent 
to Law, makes it good, and it ſhall bind the 
Parſon and his Succeſſors. See 8 H. 6. 22, 
23. 9 H. 6. 17. 6 E. 3. 27. 1 E. 3. 11. 
12 H. 4. 13. 19 H. 6. 75. 31 H. 6. 20. 
34 H. 6. 36. 35 H. 6. 5. 26 H. 8. 7. 27 
H. 8. 20 & 21. accord. 

So that a Modus on a Park, not Time out 
of Mind, Sc. is properly no Modus, but 
may be refuſed by the preſent Incumbent, 
For a Modus cannot begin at this Day, or 
within Time of Mind; but though a Modu 
decimandi cannot begin at this Day, but muſt 
be by Preſcription, yet a Compoſition (Per- 
ſonal) may be made, which ſhall bind during 
the Life of him that made it. See Marth 
87 


And note; a real Contract or Compoſition, 
although it be made between Spiritual Per. 
ſons, is only determinable at Common Las. 
Vide ibid. And it is ſaid, that after a Com- 
poſition is duly and firmly made, if the Lands 
be transferred or granted to another, the Feot- 
tee, or Grantee, ſhall have the Benefit 
thereof. 1 Jon. 268. 

It was found by Special Verdict, That the 
Abby of Fountaines, of the Order of Cefer- 
tians, was, before the Council of Lateran, 
ſeiſed of the Grange of S. within the Pre- 
bend of R. and that between the Years 
1216 and 1261. a Compoſition was made 
| between 
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between the Abbot and Convent, and the 
Prebendary of the ſaid Prebend, that the ſaid 
Abbot and Convent ſhould for ever be free 
from the Payment of any Tithes of the 
Lands, which they tilled at their own Charge, 
within their ſaid Grange, Anno Dom. 1216. 
and that they ſhould pay Tithes for all other 
Lands there and elſewhere; and that the ſaid 
Abbot, &c. ſhould pay annually to the ſaid 
Prebendary and his Succeſſors, the Sum of 
five Marks: And the ſaid Verdict further 
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found, That Anno Dom. 1359. another Com- Second Comps- 


polition was made betwixt them, reciting the Aion. 


former, (but they do not find that it was 
confirmed by the Patron and Ordinary); and 
by this later Compoſition, the Prebendary 
and his Succeſſors were to have their Elec- 
tions for all Times to come, yearly, either 
to receive Tithes in Kind of Corn or Grain, 
ariſing within the Places aforeſaid, as well of 
Lands in the Hands of the Abbot, as in the 
Hands of the Tenants, or elſe five Marks to 
be paid in Lieu thereof, ſo as ſuch Election 
was notified to the Abbot, or any of the 
Monks, Sc. in the Preſence of a Proctor or 
of two good Men; and when Notice was ſo 
given, the Prebendary was to be content 


with the five Marks, Sc. 


In this Caſe the Court were of Opinion, JF ove Party 
that the ſecond Compoſition did not affect 2 bound, the 
the Succeſſors of the Prebendary, and there- er ner. 


fore the Abbot was not bound by it. And 
the Reaſon why the Succeſſors of the Pre- 
bendary were not bound, ſeems to be, be- 
cauſe by the firſt Compoſition the Prebendary 

was 
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was only bound (a) quamdiu propriis manibui, 
Sc. and by the ſecond Compoſition, the five 
Marks go in Recompence of all, whether in 
(b) proprits manibus, or in the Hands of Te. 
nants. Secondly, the Court held, That the 
Power of Election was gone, Lecauſe it can- 
not be made according to the Compoſition; 
and that therefore the firſt Compoſition 
ſhould ſtand (c) guoad the Lands (6b) in pro- 
priis manibus; and for the others Tithes in 
Kind may be taken as before; and Judg- 
ment was given accordingly. See Hard. 381, 


Ingoldjby v. Wyvel, &c. 


With Biſhops, But note; if any real Compoſition hath 
_ _ 1 been made with any Archbiſhop, or Biſhop, 
ar, 1'Z. 


"7 az ſince the firſt of Eliz. or with any Dean and 
Deans, &. Chapter, College, Archdeacon, Prebendary, Par. 
by 13 Eliz. ſon, Vicar, &c. ſince the 13th of Eliz. the 
lame is void, or at leaſt voidable, by thele 
Statutes, as to all Succeſſors whatſoever. 
For by the Statute 1 Elix. Archbiſhops and 
Biſhops ; and by Stat. 13 Eliz. c. 10. All 
Collegiate and other Eccleſiaſtical Corpora- 
tions, aggregate or ſole, are reſtrained from 
making any Grants, other than for one and 
twenty Years, or for three Lives, with other 
Qualifications. Vide poſt. 
No real Gm In 17 Car. 1. B. R. the Caſe of one Hitch. 
Poſition, though cork was thus: A Vicar contracted with « 
fo named. Pariſhioner by the Words (d) Inter ſe Conve. 
nerunt, the one to take, and the other to pay, 
ſo much for Increaſe of Tithes; and the Bi- 


(a) 4; long as in his own Hand:. (b) In bis ous 


Hands, (c) As tos 


(d) Aerced one with anther. 
ſhop 
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ſhop confirms this as a real Compoſition, be- 

ing for the Advantage of the Church. The 
Vicar died, and his Succeſſor ſued for a Per- 
formance in the Spiritual Court ; and in this 

Caſe a Prohibition was granted, and it was 

held to be no real Compoſition (although the %%. 
Biſhop called it ſo) but only a Perſonal Agree- 
ment. 

And note; in that Caſe it was ſaid, That 23. as 
ſuppoſing it had been a real Contract, and Common Law. 
made between Spiritual Perſons, and only 
concerning Spiritual Things, that yet it was 
ſueable only in the Courts of Common Law, 
and ſhould not bind either the Succeſſor of 
the one, or the Heir, Sc. of the other. Ste 
Parſons Law 252. 1 Leon. 128. 

But where a Man ſowed his Lands with Bind: eng th 
Corn; and afterwards the Heir makes a Parties. 
Compoſition with the Parſon or Vicar, to 
have but the 13th Sheaf for his Tithe ; this 
was held to be a good Compoſition, ſo as to 
bind the Parſon (but not his Succeſſors.) 

And if afterwards the Heir doth endow his 7, Tenant in 
Mother of the third Part of the Lands, the Dower may 
Mother ſhould have the Benefit of this Com- Have Bengſi. 
polition, although ſhe came in by a Title 
Paramount, and antecedent to the ſame. 

Parſons Law 251. 

A Parſon did covenant with H. his Exe» j- p,,c, 
cutors and Aſſigns, that for 105. to him paid compounds 
every Year by A. his Executors, or Aſſigns, vt one, bi, 
that he, his Executors and Aſſigns, ſhould 1 _ 
be quit of the Tithes of ſuch Lands, during 
the Life of the Parſon. A. pays the 105. 
yearly to the Parſon, which he accepts; and 


afterwards . makes B. an Infant, his Exe- 


cutor, 
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cutor, and died; and Adminiſtration, (a 
durante minore &#tate of the Infant, was com. 
mitted to another, who leaſed the Lands a 
Will. The Parſon libelled in the Spiritual 
Court, to have Tithes in Kind of the Land, 
and the Court of B R. upon Motion, &. 
awarded a Prohibition, and adjudged, 


1. That the Agreement and Compoſition Wl ** - 

did bind the Parton during his Life. l - 

2. That although the Aſſignee could u vie, 

ſue the Parſon upon the Contract; Yer, | 77 

Sutr therem . He ſhould have a Prohibition to ſtay v. 5. 
it B. R. &c. the Parſon's Suit in the Spiritual Court. — 
4. That the Parſon may have his Remedy a 

here for the 105. yearly, upon the Con- Cie 


tract, 
5. For that he could not have Tithes in B. £ 
Kind, becauſe of the Compoſition. See ir 
Perſin's Law 252. and Snell and Ben. 52 
net's Caſe, and Fulder and Griffin's there CA 


ic 
cited. wave 

Matt 

Alſo an Agreement between the Parſon A 

and his Pariſhioners, is a good Cauſe for a wu. 
Prohibition, where the Parſon libels againſt b 1 

his own Agreement. See 1 Leon. 151. Cc. 2 

Compeſition by A Parſon grants to his Pariſhioners by Pa- how! 
Parel. rol, that they may have their Tithes by way of I, 
of Retainer for three Years; and this was Tg 

held good. But otherwiſe it is, if the Agree- ever) 

ment had been to have, or retain them, as of N 


long as the Parties ſhall live; ſee Yelv. 94, 


— — 


— 


(a) During the Minority. 


95: 


), 


„ (a) 
com- 
nds at 
Iritual 
Land 


l, Sr. 


oſition 
fe. 

d not 
Vet, 
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medy 
Con- 
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os. Tanner and Small's Cale adjudged ac- 
cordi-ely; and 2 Cro. 417. accords. See 


| :liv 1 Selk. 144. The Caſe of a Compoſi- 
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ton for Tithes, (a) Quamdiu embebus panti- Quamdiu, &c. 


bus placuerit, c. 


And note; as every Modus Decimandi is 4 Modus aid 
by Pretcription, ſo it is ſaid to be intended 7 i 4 


to have its Commencement upon ſome Com- 
zofition or Agreement, at the firſt made for 
a valuable Conſideration, with the Parſon or 
Vicar, &c. and therefore, although Tithes 
in Kind have been paid for twenty or thirty 
Years together, yet ſuch Payments ſhall not 
deltroy a Medus. (Which, if reaſonable, is 
always ſuppoſed to be founded upon a real 
Compoſition.) And fo it was adjudged in the 
Caſe of Mildinay and Hutton, Mich. 6 Fac. 1. 
B. R. See Parſons Law 153. See alſo 
Nowel and Hicks's Caſe, 2 Inft. 653. and 
Fitz, Tit. Judgment, 133 and 155. When a 
Cuſtom creates an Inheritance, it cannot be 
waved or annulled by Payment, or other 
Matter in Pais. 


4 * ; * 
Cem peſitiam 


And note; it is agreed for Law in Dr. & Tithes change- 
Stud. lib. 2. c. 55. That if it were ordained 4% by Law. 


by a Law, that Payment of Tithes in Kind 
ſhould ceaſe, and that every Curate, c. 
ſhould have aſſigned unto him ſuch a Portion 
of Land, or ſuch a Rent or Annuity as ſhould 
be ſufficient for his Maintenance; or that 
every Pariſhioner ſhould give a certain Sum 


of Money towards the Maintenance of their Degg 203. 


em 


(a) As long as bith Parties agreed. 
Curate, 
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Compoſitions 
real founded 
on Cuſtom, 
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Curate, Sc. ſuch Law would be a good 


Law “. 

From whence it follows, that if Tithes 
may be ſo changed, by a poſitive Law, into 
a Rent or Annuity, or other Proviſion of 
Maintenance, as aforeſaid, there is no Que- 
ſtion to be made, but a Compoſition made 
with the Parſon or Vicar to pay a Modu 
Decimandi, which hath continued Time out 
of Mind, (Cuſtom being equivalent to Lay) 
it is good as a Modus or Cuſtom, and ſhall 
bind the Parſon and his Succeſſors; and ſce 
7 H. 3. 11, 41 E. 3. 2, i. 4 15 
8 H. 6. 12. 9 H. 6. 17. 19 H. 6. 75. 31 
. as. 24 H. 6. 36. 3 6 ©: 5:26 
H. 8. 7. 27 fl. 8. 20 & 21. agree here- 
with. 

But note; neither a Modus Decimandi, not 
a Compoſition Real, can begin at this Day, 
but muſt be by Preſcription; and yet at this 
Day a Compoſition or Agreement to accept 
of Money, or other Things, in Lieu of 
Tithes, may be made for Life or Years, G. 
as aforeſaid, and ſhall bind the Parties ac- 
cordingly. 

Arid if any Parſon or Vicar doth make 
ſuch Compoſition for the binding of himſelf 


—_ 


* Vide Rebuff. Tract. De Decimis, Queſtion. 
13. An Decimz tolli poſſint? Reſp. Affirmative, Quod 
multis caſubus demonſtrat'. See alſo Father Paul ff 
Beneficiary Matters, p. 36, 37, 38, 67, 68, 69, 113, 
114. 

See Rebuff. His Treatiſe on Tithes, 13. Queſtion, 
Whether Tuhes can be taken axvay ? The Ar fever in tit 
Afirmative, frewn in many Inſiances, 


only 
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only during his Time, he ſhall not be bound 
tmercby, but only whilſt he is reſident and 
ſerving the Cure, without being abſent there- 
from by the Space of eighty Days in the 
whole Year, And ſuch Compoſitions are, at 
beſt, no more than Perſonal Agreements. 
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So that all Real Compeſitions, as well as Real Compofi- 
Bulls, Grants, Canons and Eccleſiaſtical Con- Tians reſelve 


ſtitutions, ſcem now reſolved into the Ge— 


1 . C. 
neral Rule of Preſcriptions, 7. e. not to be 


of any Force, but where they have been uſed 
Time out of Mind. And as a Cuſtom, or 
Maus Decimandi, cannot begin at this Day, 
ſo neither can a Real Compoſition. 


into Cuſtom, 


| have already in the foregoing Chapter, Pre/criptions 


ſhewn what Preſcription is, and wherein 
differs from, or. agrees with, what is com- 


it de Modo De- 
cimandi, or 


de non Deci- 


monly called Cuſtom. And that a Preſcrip- mando. 


tion reſpects one Man, or ſome few in par- 
ticular: But a Cuſtom extends to many, as 
a County, Hundred, Sc. alſo that a. Pre- 
ſcription is Perſonal, and made in the Name 
of a certain Perſon, or his Anceftors, or 
thoſe whoſe Eſtate he poſſeſſes ; But a Cu- 
ſtom is always local, and alledged in no 
certain Perſon, but only, that within ſuch a 
Hundred, Manor, Sc. there is ſuch or ſuch 
2 Cultom. See 4 Coke, Froiſton and Cratch- 
weod's Caſe, 

We may alſo further obſerve, that Pre- 
ſcription is ſometimes called a Publick Privi- 
ge, and Cuſtom may well be denominated 
private Common Law. And that both Cu- 
ſtom and Preſcription will ſupport either a 
Modus Decimandi, or a non Decimando. 


That 
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De non De- 
cimando, 
aubere good, 
v. 13 Co. 15. 


| Biſhop, 
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That either a Cuſtom, or Preſcription, 1) 
Modo Decimandi, may be good, none at thi 
Day will deny; and it may eaſily be prove 
to be alſo good De non Decimando. For lu 
ſtance: It is admitted that Spiritual Perſgn 
may well preſcribe in nou Decimando, and þ 
may their Farmers and Tenants, and hence 
is that a Parſon of one Pariſh, having Gl: 
in another, may preſcribe in non Decimand 
for ſuch Glebe. See 1 Rol. Mr. 653. H. 3.; 

So a Biſhop may preſcribe in non Dei. 
mando, ſo as to be diſcharged of Tithes for 
himſelt, his Farmers and Tenants at Will 
for certain Lands in the Pariſh or Dioceſe of 
another. See 2 Co. 44. adjudged. And þ 
Mich. 15 Fac. 1. the ſame Caſe or Point came 
again in Queſtion, and adjudged, and a Pro- 
hibition granted accordingly. And ſo Mi, 
13 Jac. 1. in another Cale. See 1 Rel. Alt. 
653. . 

. P ſo 0 adjudged the Caſe of the 
Biſhop of Lincoln and Cooper, Cro. Eliz. 216, 
and 1 Leon. 248. And though it appeared, 
that in the Time of Ed. 6. the Manor was 
granted to the Duke of Somerſet in Fee, 
and after regranted to the Biſhop ; yet it 
was held, that the Preſcription De non Ded. 
mando was not deſtroyed. 2 Danv. 619. pl. g. 

Bur if the King has Lands diſcharged of 
Tithes by Preſcription, and he aliens them, 
the Preſcription is deſtroyed, though the 
Lands come to the King's Hands again by 
Eſcheat, or otherways. See Hard. 314. (e) 
Sed Quere Legem. | 


— — 


(a) But quere the Law, 
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That a Dean and Chapter may preſctibe Dean and 
in nen Decimando, ſee Winch 65. Cro. Eliz, Chapter. 


475, Moor 425, 431. Alſo when Lands 
are ſo diſcharged by Preſcription in non De- 
cimando, in the Hands of a Spiritual Perſon, 
if he leaſes it for Years to a Layman, ſuch 


Leſſee may alſo preſcribe in non Decimando, Their Leſſee, 


becauſe the Lands are diſcharged in Fa&o. 
See 2 Co. 25. adjudged. And ſee alſo Cro. 
El. 475, 511, 512. Moor 219, 598. Heb. 42. 


So the Copyholders of Inheritance, who Copybolders; 


hold of a Biſhop, Sc. as of his Manor, may 
preſcribe, that the Biſhop and his Predeceſ- 
ſors, ſciled of the ſaid Manor for themſelves 
and their Tenants, for Life or Years; and 
Tenants by Copy of Court-Roll of the ſaid 
Manor, Time out of Memory, c. have 
been diſcharged of the Payment of Tithes 
for their Lands Parcel of the ſaid Manor. 
For this is a good Preſcription, and the Co- 
pyholders ſhall be diſcharged of Tithes there- 
by; for their Tenements are Parcel of the 
Demeſnes of the Manor; and this might com- 
mence upon a real Compoſition for the whole 
Manor. See 1 Rel. Abr. 653. H. 7. and ſo 
Co. El. 7044 784. S. C. & S. P. adjudged, 
and ſo is Moor 844. and Lelv. 2. by three 
Judges againſt one; ſee alſo Ny 132. 


And although Laymen, as it is ſaid, were Peg intim t; 
not capable of Tithes in Pernancy at the be dicbarged 
Common Law, yet it is admitted, that at 9 Toben. 


Common Law they were capable of a Diſ- 
charge of Tithes in their own Hands, with 
Conſent of the Incumbent, Patron and Or- 
dinary, vix. by Grant or Compoſition. See 
3 E. 4. 14. Reg. 38. Bro. Diſmes 93. Sr. 

R Noe 
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Nota Bene. Note what Sir Simon Degg ſays p. 214 
about Clergymens preſcribing in non Dec. 
mando, and Quære, Why not Laymen alſo? 
For ſince the Origin of Tithes here in Ex. 
land can be ſhewn, and ſince they are in 
their own Nature meer Temporal Chattel, 
and given to the Clergy as Free Alms, and 

to be imployed in Maintenance of the Poor, 
Sc. the Reaſons of ſuch Preſcription ſeem 
as ſtrong for Laymen as for Clergymen, 
And Lyndwood in his Chap. De Locat. & 
Conduct. and the whole Body of the Cano. 
niſts do confeſs, (a) Quod ante Concilium Lt- 


teranenſe, bene potuerunt Laici Decimas in Fu- 


dum retinere. See 13 Co. 14, 15- 
And De Modo Alfo it is generally allowed, that by the 
Decimandi. Common Law a Layman might preſcribe 4 

modo Decimandi. See 2 Co. 44. 13 Co. 14 

14, 13. 
Nat Kinds 1 Inſtance: A Layman may preſcribe 
7 non Peck that he, and all thoſe whoſe Eſtate he hat 
1 88 in the Manor of B. Time out of Mind have 

paid to the Parſon for the Time being, a cer- 

tain Penſion yearly for Maintenance of Di 

vine Service there, in Satisfaction of al 

Tithes renewing or ariſing within the ſaid 

Manor ; and further may preſcribe, that he, 

and all thoſe, whoſe Eſtate he hath in the 

ſaid Manor, Time out of Mind have uſed, 
in reſpect of the ſaid Penſion fo paid to tie 

- Parſon, to have the tenth Part of all the 

Corn within the ſaid Manor, or any other 


— 
WM 
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(a) 2 
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Part thereof, or of all the Lands holden 
within the ſaid Manor; and ſuch Preſcrip- 4lhwed 10 
tions are allowed to be good. For it ſhall Zaymen. 
be intended, that at the Beginning the Lord 
had all the Lands and Tithes in his own 
Hands, and afterwards gave the Tenancies 
to hold of him retaining the Tithes, So 
that now he takes only the Tithes by Re- 
tainer, which he had before in his own 
Hands. See 3 Cro. 763. Pigot v. Sympſen. 

And of this later Kind of Preſcription, for Ratio. 
the Lord to have the tenth Shock of Corn 
from his Tenants, there is this Reaſon alſo 
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sien, viz. becauſe he has it not as Tithes, 


but as Parcel of his Manor, and as a Thing 
appurtenant thereto ; for though it is ſaid, a 
Layman could not by the Common Law 
have Tithes, as Tithes, (a) (quia Sacra & Difference of 
Dedita Deo) yet it was allowed he might — ns 
we the tenth Shock, or Sheaf of Corn, Sc. 

ws a temporal Profit Apprender, and ſuch 

Tenths might well be, and paſs as Parcel of 

a Manor. But it is a of Tithes, for 

hey cannot be Parcel of, nor appendant to 

| Manor, as was adjudged in Vinſcomò's 

ale, 3 Cro. 293. See 10 E. 3. 8. 

And for this Reaſon it is, that a Layman 

not preſcribe generally for himſelf and all 

nole whoſe Eſtate he hath in a Manor, to 

we any Tithes appertaining to the ſame, 

ithout ſome ſpecial Matter ſhewed, as a 
ompoſition Real, or other Satisfaction or 


(a) Becauſe ſacred and didicated to God. 


R 2 Conſideration 
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Conſideration for the ſame, as aforeſaid, 7if 

ante of Compoſitions Real. 
— 12 — And for the ſame Reaſon it is, that: 


bam & De. Lay man cannot preſcribe to have Decing 


cimas Gat- Garbarum, or Tithes of Sheaves of Corn; bu 
barum. it is admitted, a Lay man may have Decina 
Garbam, or the tenth Sheaf of Corn. & 

for this 2 Co. 45. and 3 Cro. 293, 599. 
Tithes to be z But note; where the Preſcription is t 
33 have Decimam Garbam, this is always to be 
Preſcription, underſtood as a Lay-Fee to be taken after 
| the Parſon's Tithes ſet forth, Cc. and is nt 
to be intended the Tithes. For in ſuch Cal, 
the Land, notwithſtanding ſuch Preſcription 
ſhall be liable to pay Tithes to the Parſon 
or other Proprietor of the Tithes of the 
Pariſh where the Lands do lie. See 4 

25. 

A Loynan But a Layman may at this Day have: 
— Portion of Tithes within a Pariſh, by Grat 


Tithes by Pre- from the Crown, laying a Preſcription, d 
feription. Unity of Poſſeſſion, Time out of Mind, &: 
in ſome of the diſſolved Religious Houle, 
who were ſeiſed of ſuch Portion of Tithes 
and which by the Diſſolution of Monaſterie 
Sc. came to the Crown, and was grant 
by the King to ſuch Layman, who claim 
by or under ſuch Grant. See 4 Co. 33 
1 Rol. Abr. 657. 

Alſo, if a Layman Grants Parcel of hi 
Manor to a Parſon in Fee, and the Part 
with Aſſent of the Ordinary, without ti 
Patron (Quære if he himſelf was not Patron! 
in Conſideration of that Grant, grants to him 
that he ſhall be quit of Tithes for the . 
ſidue of the Manor; and it afterwards haf 
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pens, that he, or his Aſſignee, is ſued in the 
Spiritual Court for the Tithes of this Manor; 
they may have a Prohibition, although the 
Grant was made before Time of Memory, 
if he has always ſince continued to be quit 
of Tithes. See 8 E 4. 14. Fitz. Nat. Br. 
6. 3. 3 E. 3. 17. 16 Z. 4, . 
nuity 24. 

So if the Lord of a Manor hath always J. Confidera- 
held his Manor diſcharged of Tithes, in Con- tion of Landy, 
ſderation thit the Parſon's Predeceſfors be- &c. | 
fore Time of Memory, or in antient Times, 
had divers Lands in the ſame Pariſh, of the 
Gift of the Anceſtors of -the ſaid Lord, of 
which the Parſon is ſeiſed at this Day in 


that 
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on 18 if 
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e Parſon, 


> of tel Fee; here, if the Parſon ſues for Tithes of 
See the Manor, the Lord may ſhew this ſpecial 
Matter, and how that the Parſon and his 
v have i ucceſſors, Time out of Mind, have halden 
by Gm thoſe Lands, Sc. of the Gift of one of his 
ption, af Anceſtors, or whoſe Eſtate he hath in the ſaid 
lind, & Manor, Sc. in full Satisfaction of the faid, 
Houses Tithes ; and the Proof that the Lord of the 
f Tithe Manor gave the Lands, and that no Tithes Pre v. intra, 
onaſteris bare been paid, is at this Day good Evi- 
s grante dence to prove the Surmiſe of the Prohibi- 
ho claim ton, that he gave them to the End that 


4 Co. 3 Tiches of the ſaid Manor ſhould never be 
paid. See 13 Co. 15. 
Yet when a Prohibition was granted upon Preſcription 


this Suggeſtion, that one being a Layman/” © Layman 


cel of hi 
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thout vas ſciſed of the Manor of D. and that he, —— wn 
t Patron and all thoſe whoſe Eſtate he had, Time out — 4 
its to himWot Mind, Sc. had uſed to have the Tithes Chaplain. 


r the Re vithin the ſaid Manor, and that therefore he, 
rards haf ud all thoſe whoſe Eſtate he had, have uſed 
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to maintain a Chaplain in the Church of 4 Ml out 
a Conſultation was prayed. ; of t 
Firſt, Becauſe it was not alledged, tha Nor tl 
the Church of A. was within the ſame Pari or E 
where the Manor was; and ſo it was ny ſid 
Conſideration to the Parſon, that was the to th 
Plaintiff. | 2 Cr, 
Secondly, Becauſe it doth not extend 1 Ar 
the Maintenance of the Chaplain, ſo long x riſhio 
he claims the Tithes, Time out of Mems- had 
ry, &c. Tithe 
Thirdly, Becauſe the Defendant had a that 
(as 2 Ed. 6. directs) proved the Maintenance what 
of the Chaplain within the ſix Months, bu if the 
only the Reſidue of his Suggeſtion ; this be Satisf 
ing the principal Matter to make this Sug ought 
geſtion good. But 
Quere 7 And a Conſultation was awarded per Ci bot d 
* riam, upon this laſt Exception; and Cult Reſol, 
ſaid it ſhall be granted for the other Exce- in the 
tions alſo. 1 Rol. Rep. 2. (a) Sed Quent See 
inde. For it ſeems the Senſe of the Coun Wl emp 
was, that if the Suggeſtion of maintaining uſed 1 
the Chaplain had been proved, the Preſcrip but th 
tion had been allowed, as founded on a good the C. 
Conſideration. and [! 
A whole Pa- And as a Manor may be diſcharged d vnde, 
71 ai/charged Tithes againſt the Parſon, upon the Account Thing 
- ay Cu- of a Penſion paid by the Lord, or Lande the Pe 
15 given, ſo may a whole Pariſh or Hamlet be hides, 
diſcharged of this or that Sort of Tithe, 4 Wh 
of Wood, Hay, Sc. upon a Cuſtom, The Charge 


all the Parſons of the Church of D. Time a = 
at th 


Sl es * co his o 
Ca But quere this, conver! 


ea 


6. 
h of 4 


d, tha 
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out of Mind, have had ſuch Lands, Parcel 
of the Manor of H. in Recompence of this 
or that Sort of Tithe within the ſaid Pariſh 
or Hamlet, although all the Lands within the 
ſaid Pariſh, Fc. do not at this Day _ 


to the ſaid Manor. 
2 Cro. 501. 


See 3 Cro. 587 & 736. 
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And it is faid to be ſufficient for the Pa- Pre, &c, 
riſhioners to alledge, that the Parſons have v. ſupra. 


had ſuch Lands in Recompence of ſuch 
Tithes not paid within Memory, Sc. And 
that it is not neceſſary to ſhew how or by 
what Title the Parſons had the Land: Bur 
if they had it in another Manner than in 
Satisfaction of Tithes, the Parſon himſelf 
ought to ſhew that. See Moor 911. 

But note; the Courts of Common Law, 
not duly attending to the Reaſons of former 
Reſolutions, have ſomewhat varied from them 
in their later Judgments. 


See 4 Med. 341, 344. A Cuſtom to be Cuftems of Dif 
exempted from the Tithes of Underwood charge, &c. , 


uſed in a Pariſh for fencing Corn is gocd, 
but then you muſt ſhew that the Tirhes of 
the Corn are paid by you to the Parſon, 
and Bid. 336, 340. a Cuſtom in non Deci- 
mando, Ec. may be good for a particular 
Thing, &c. but then you muſt ſhew that 
the Parſon has a ſufficient Maintenance be- 
hdes. Vide poſt. 

Where there is a Preſcription to be diſ- 
charged of all Tithes of Hay Ground, viz. of 
all the Meadow in the Pariſh, in Conſideration 
that the Parſon had certain Acres of Meadow 
to his own Uſe; here, if any Arable Lands are 
converted into Meadow, the Preſcription ſhall 

R 4 not 
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Modus by a 


private Perſon 


or hi; Landi, 
&c. 


Confideration 
to be good, an 
of Benefit to 
toe Parſon. 


4 ought to be diſcharged of Tithes, in Conf 
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not extend to diſcharge them; as was ad. 
judged in one Conyer's Caſe, cited in Hu: 
ton 58. | Pk 

And. as a whole Pariſh, fo a private Per. 
fon may pay a Modus for his Lands, or tone 
Part thereof, viz. a certain Kent or Sum d 
Money, or other Conſideration, and by tit 
Means be diſcharged from the Tities ariſing 
on ſuch Lands. But this Rule is generally, i 
not always, to be obſcrved, viz. That as a 
Layman cannot directly preſcribe in non Dec. 
mando, ſo to maintain a Preſcription de med; 
Decimandi, he muſt preſcribe to the doing or 
paying of ſamething Time out of Mind, t 
the Benefit of the Parſon, to whom 'I'ithes in 
Kind were otherwiſe due and payable. 

Therefore when one preſcribed, that he 


deration that he had uſcd, Time out of Mind, 
to employ all the Profits of the Land in the 
Reparation of the Body of the Church, and 
to find all Neceſſaries for the Church; this 
Modus was adjudged not good, becauſc the 
Parſon had thereby no Recompence for his 
Tithes. But otherwiſe it would have been, 
if he had uſed with the Profits to repair the 
Parſon's Chancel; for that the Parſon, being 
otherwiſe charged with the Repair thereol, 
hath a Benefit thereby. See 1 Rol. Abr. 6:9 
& 650. 
So when one preſcribed to reap Corn, and 
to make it into Sheaves, and to ſet forth the 
tenth Sheaf at his own Charges, and to cut 
his Hay, and to ſever it from the nine Parts 
at his own Charges, in full Satisfaction of the 
Tithes of his Corn, Hay and Wool, it ws 
$9.5 STE; adjudged 


( 
adjudt 


other 
fo th: 
by <9 
ama 
13 Co 
Ani 
held, 
the R. 
ment 
And t 
the L 
Preſcr 
due te 
paid t 
Diſch⸗ 
Willo 
Ane 
ſugget 
of a b 
mel, a: 
25 U. 
to one 
and tt 
grante 
Tithes 
Rent 
jad &. 
conclu 
Eſtate, 
ſaid P 
King 
Tithes 
here u 
the Rt 
60; f 


6. 


vas ad. 
n Hul. 


te Per. 
Ir tome 
Sum dd 
by tun 
| ariſing 
ally, i 
at as 4 
on Deci- 
de meds 
oing of 
ino, to 
1thes in 


that he 
| Conſt: 
f Mind, 
| in the 
ch, and 
h; this 
zuſc the 
for his 
e been, 
pair the 
„ being 
thereof, 
br. 649 


rn, and 
orth the 
| to cut 
e Parts, 
n of the 
it was 
Jjudget 


The Law of Tithes. Cap. 6. 


adjudged inſufficient for the Wool; for the 
other two were due of common Right ; and 
ſo the Parſon had nothing for the Wool; and 
by - onfequence the Preſcription is a non De- 
amandi as to that, and therefore bad. See 
13 Co. 45. See allo 2 Salk. 656, 657. 
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And upon the fame Reaſon the Court 4 Rare 1 the 
held, that a Preſcription to pay a Rate to Reer, &c. 


the Rector, will be no Diſcharge of the Pay- 
ment of Tithes to the Vicar. 3 Bulſt. 220. 
And the Payment of five Shillings yearly to 
the Pariſh Clerk, is no Conſideration of a 
Preſcription to be diſcharged of the Tithes 
due to the Parſon, 3 Cro. 11. yet a Modus 
paid to the Rector has been held a good 
Diſcharge againſt the Vicar for Tithes of 
Willows, ante 49. 


no Diſcharge. 
Quzre. 


And where the Plaintiff in a Prohibition. Payment t 
ſuggeſted, that the Prior of N. was fſciſed ee that has @ 


of a Manor, and of the Tithes /imul & ſe- 


mel, as of a Portion of Tithes, and that he 


and that the Heirs of the ſaid F. atterwards 
granted Parcel of this Manor, with the 
Tithes, to one S. rendring five Shillings 
Rent; and ſo brings down a Title from the 
laid S. to the Plaintiff in the Prohibition, and 
concludes that the ſaid F. and all thoſe whoſe 
Eſtate, Se. did pay the ſaid Rent to the 
ſaid Prior, and fince the Diſſolution, to the 
King and his Aſſigns, in Diſcharge of all 
Tithes ; It was objected, that the Plaintiff 
here would infer a Modus by the Payment of 
the Rent to the Prior, Cc. which will not 
do; for unleſs the Modus doth go to the 

Perſon, 


Dife 
25 H. 8. granted the ſaid Manor and Tithes pou 
to one F. and his Heirs, rendring Rent ; un. 


Portion of 
Tithes, a good 
barge a- 


n/t the Par- 
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Perſon, who by Law ought to have the 
Tithes, or for his Benefit, it is not good. 

But it was anſwered, and agreed by the 
Court, that in this Caſe it doth appear, that 
there was a Modus in the Prior, which being 
received till it came to the Crown, it conti- 
nues good, though it be now paid to others. 
For if a Modus be payable to him who hath 
the Right of the Tithes, though it be not the 
Parſon of the Pariſh, it is well enough, eſpe- 
cially as it is here, being alledged to be a 
Portion of Tithes belonging to the Prior; ſo 
that it cannot be ſaid, that the Parſon had 
not Quid pro Quo. For he had nothing at 
firſt, and the Compoſition being made with 
the Prior, the Plaintiff is only to ſhew a 
Payment to him, and to thoſe who have his 
Right. See the Caſe of James and Trollep, 
2 Mod. Rep. 320. and Skinner's Reports 51 
and 239. 

But in another Caſe, when for a Prohi- 
bition it was ſuggeſted, 'that the Dean and 
Chapter of Carliſle were ſeiſed of a Manor, 
whereof the Place whereout Tithes are de- 
manded is Parcel; and that the Defendant 
againſt whom Tithes are demanded, 1s Co- 
pyholder in Fee of thoſe Lands, and that 
all the Tenants of that Manor had been diſ- 
charged of the fourth Part of their Tithes 
of all the Lands, in what Place ſoever they 
did lie, paying ſo much to the Lords of 
the ſaid Manor for Quit-Rents ; a Prohi- 


bition was denied; for (a) per Curiam, it can- 


— 


— 


(a) By the Court. 
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not be, that Lands held of other Lords, 
ſhould be diſcharged of Tithes by the Pay- 
ment of this Rent. And it doth not ap- Modus wid 
pear that the Payment to the Lord was in for Incertain- 
any other Manner than as his Rent only. 9, &c. 
Wilkinſon v. Richardſon, 1 Sid. 258. and | 
1 Keb. 906. 
Allo a Modus, or Preſcription claimed 
thereon, ſhall be void for its Incertainty, 
Sc. as a Modus to pay 45. of every Day's 
plowing of Wheat, and 25. for every Day's 
plowing of Barley, was held to be void for 
the Incertainty, it not being averred how 


1 much every Day's plowing did contain. 1 
ith Keh. 612. 
OY So a Modus payable on, or about ſuch a 


his Day, is not good, for the Day ought to be 
. certainly alledged. See Blacket and Finney's 
zl Caſe, Trin. 11 Geo. 1. in Canc. New Caſes in 


; Law and Equity, part 1. 375, 376. , 
hi. So if a Man preſcribe to pay one Penny, 
nd ar thereabouts, for the Tithes of every Acre 


=y of Arable Land, this is not good by Reaſon 

le- of the Incertainty. See 2 Kol. Abr. 2653. 

me Allen's Caſe; (a) per Curiam. 

0˙ Alſo a Modus muſt be as certain as the 

1at Thing deſtroyed or loſt by it. 

And therefore a Modus to pay 2 3. in the 14. Raym. 
ies Pound of the improved Rent, in Lieu of 696. 

ey Tithes, is ill. See 2 Salk. 656, 657. 

of And fo it is, if the Modus claimed appears 55 7 * 
hi- to be unreaſonable ; as that all Perſons ha- enable, &c 

on ving Lands within ſuch a Town, but not 


— E—Ü— * — — * 


ca, By the Court, 2 * 
of | inhabiting 
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inhabiting within the ſame Town, ſhall 
4d. an Acre only, in Satisfaction of al 


Tithes, was held an unreaſonable Cuſtom, 


How a Cuſtom 


or Preſcription 


may be loſt by 


Time. 


For that it gave greater Privileges to Fo- 
reigners, not inhabiting within the Town, 
than it did to the Inhabitants themſelves; 
which by reaſon of their Reſiancy are obliged 
to greater Charges, towards Church Reparz- 
tions, Ornaments, Sc. See 1 Lev. 116. 
Batodry v. Buſpel. | 

Alſo after a Cuſtom or Preſcription (on 
a Modus) to be diſcharged of Tithes is cres- 
ted by Continuance of Time, yet it may be 
afterwards loſt by Diſuſer, Nonpayment of 
the Conſideration, or otherwiſe ; and in ſuch 
Caſe the Parſon may have his Tithe in Kind, 
For Cuſtom and Preſcription may be loſt, 
as well as gotten, by Time. 


Net if Prof But an Interruption of the Uſage for ſuch 


may be of it. 


Of Mills. 


Time only, as doth not deſtroy the Poſlibi- 
lity of making Proof that ſuch a Cuſtom or 
Preſcription has been, does not deſtroy ſuch 
Cuſtom or Preſcription ; per Coke. 1 Bulſ. 
240. | 

For otherwiſe a Leſſee might pay Tithes 
in Kind, where there is only a Modus due, 
and thereby bar his Leſſor of the Benefit of 
the Modus in After-Time, which ought not 
to be. 1 Rel. Rep. 176. 

Alſo a Modus may be loft by the Altera- 
tion or Deſtruction of a Thing for which it 
was paid; as if there be a Modus to pay 4 
certain Rate for the Tithe of a Mill, it may 
be loſt, 

As if two Fulling Mills be under one 


Roof, for which a Rate Tithe has been paid. 
. Time 
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Time e 
afterwar 
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Time out of Mind, and thoſe Mills are 
afterwards altered and made into one Corn 
Mill, the Modus, it is ſaid, is gone: And 
Tithe muſt be paid in Kind for this new 
Mill. 

So if there be but one Pair of Stones in a 
Mill, and a Modus is to pay a certain Rate 
for them, and then another Pair of Stones 
is put into the ſame Mill, it is ſaid that 
Tithes muſt now be paid in Kind. See 
Brownl. 32. 

So if one be diſcharged from the Pay- 
ment of Tithes for two antient Corn Mills, 
driven by Water, for a Modus of 65. 8 d. 
annually paid to the Parſon; and the Wa- 
ter-courſe, which was accuſtomed to run to 
the Mills, is diverted by the Owner of the 
Mills, and runs in another Place a little 
diſtant from the ſaid Mills, and the Owner 
pulls down one of the faid Mills, and re-edi- 
fies it upon the Stream in the new Courſe , 
he ſhall pay Tithes thereof, as for a new 
Mill, and the. antient Medus ſhall not diſ- 
charge it. 

But if by the Continuance of Time, by 
the Act of God, the Water-courſe that was 
wont to run to the Mills is altered, and the 
Mills be therefore pulled down and built on 
the new Stream, there the Modus ſhall con- 
tinue, and he ſhall be diſcharged of Tithes 
for theſe new Mills, paying the ſaid 65. 8d. 
Per Cur. See 1 Rol. Abr. 652. 

See more concerning Tithes of Mills, ante 
Chap. 4. 
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And fo it is, if a Man preſcribe in modo of Land al. 


decimandi for Hay and Grafts, in forty Acres tered. 


of 
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Of a Park 
diſparked, &C. 
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of Land, and the Tenant converts it into 1 


Hop-Garden, or into Tillage, the Modus is 


thereby deſtroyed. For when the Madus is 
Special, 


as for Hay and Graſs, Cc. only, 


there it will be deſtroyed by the Converſion 


of the Land to other Uſes. 


651. 


See 1 Rol. Abr. 


So if a Modus has been paid for a Park 


Time out of Mind, and afterwards the Park 


is diſparked, and the Lands converted into 
Tillage, Sc. if the Modus were general for 


the Park, it is gone, when the Park is diſ- 


parked ; but otherwiſe it is, if the Modus is 
for ſo many Acres of Land contained in the 


Park. 


1 Rol. Abr. 651. and ſee Ney 148. 


So if the Preſcription be to pay a Buck 
or a Doe out of the ſame Park, if it be af- 
ter diſparked, the Preſcription is gone. Hut- 


ton 57. 


And where a Preſcription is to pay a 


Shoulder of every Buck at Chriſtmas, if the 
Park be diſparked, Tithes in Kind ſhall be 
paid. Per Popham. 3 Cro. 476. See Owen 
74. Moor gog. | 

And where one had a Park, and was uſed 
to pay the Shoulder of a Deer for all Man- 


ner of Tithes, and the Park is diſparked, * 


guere if he ſhall not pay Tithes in Kind. 
See 1 Broconl. 31. 

So if the Preſcription be to pay 105. for 
the Deer and Herbage of a Park, and not 
for all the Park, and the Park is diſparked, 
and ſown with Corn, Tithes in Kind ſhall be 


paid. 


Or if a Preſcription be to pay 105. and 
a Shoulder of every Deex, if it be diſparked, 


Tithes 


Ti 


Tithes | 
105. S 
Law 24 

Alſo 
yearly, 
killed w 
held, th 
the Pre 
determit 
dus deci! 
ſhall ha 
Park be 
decimand 

But ir 
that the 
That th 
which 15 
not hind 
ders are 
ing, the 
in the C 
them, 1n 
forth his 


Preſcript 
paid in E 

And ) 
been to 
the Tith 
hold, the 
476. M 
Rol. R 


The Law of Tithes. Cap. 6. 255 


Tithes ſhall be paid in Kind, and not the 
105. See Moor 90g. adjudged. See Parſons 
Law 248, 249. 1 

Alſo when a Preſcription was to pay 25. 
yearly, and a Shoulder of every third Deer 
killed within the Park, Vinch and Warburton 
held, that by the diſparking of the Park, 
the Preſcription, as to the Shoulders, was 
determined, and by Conſequence all the Mo- 
aus decimandi ; and then, that the Parſon 
ſhall have Tithes in Kind; and that if the 
Park be revived, the Preſcription and Modus Modus, &c. 
d:cimandi ſhall be revived alſo. revived. 

But in that Cafe Nicholas and Hobart held, 
that the *Preſcription ſhould endure, ſaying, 

That the 2 5. is clearly a Modus decimandi, 

which is certain, and the diſparking doth 

not hinder the Payment of it, and the Shoul- 

ders are but caſual ; and upon the diſpark- 

ing, the Parſon ſhall loſe them, and recover 

in the Court Chriſtian, a Recompence, for Recovery in 
them, in Money; as if a Man will not ſet 4 Spiritual 
forth his Tithes, the Tithes themſelves ſhall *** 

not be recovered, but a Recompence for 

them. See for this, Watſon 513, 514. Hob. 

39. Godb. 237. 1 Rol. Abr. 120. 

But according to the former Caſes, the 
Preſcription is gone, and Tithes are to be 

pad in Kind; quere. 

And yet it is clear, that if a Modus hath Money in Lieu 
been to pay a certain Rate in Money for all 7 Tiber. 
the Tithes of ſuch a Park, the Modus ſhall 
hold, though the Park be diſparked. 3 Cro. 

476. Moor gog. Oren 74. 2 Bulft. 240. 
Rol. Rep. 170. 


Or 
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Or if the Modus be to pay a Buck and: 
Doe for all Tithes of ſuch a Park, this Ms 
dus ſhall continue, though the Park de if. 
parked ; for though they are Feræ Mature, 
and ſo not tithable in themſelves, yet they 
may be given for Tithes by Compoſition, 
and may be the Conſideration of a Meu. 
See Noy 148. Hutton 57. Owen 34. 

And ſo though Partridges and Pheaſants 
in a Garden are not tithable, yet they may, 
by Compoſition, be paid in Lieu of Tithes 
and the Parſon ſhall not take them, but they 
ſhall be brought dead to him. And though 
in the Caſe of the Park, the ſame be di- 
parked, yet it the Payment of the Buck, 
Sc. be not fixed to be had out of that pa- 
ticular Park, the Owner may give a Buck, 
Sc. out of another Park, and the Modus wil 
continue. 

But where the Modus of the Buck, E.. 
is to be had out of that Park only, there, 
according to the Caſes ſupra, the Park being 
diſparked, the Modus is gone, and the Tithe 
in Kind are to be paid. 

As in a Suit for Tithes of Corn growing 
in a Park diſparked, the Defendant pleaded 
a Cuſtom to pay a Buck in Satisfaction d 
all Tithes; and the Witneſſes proved a Buck 
paid yearly, but could not tell whether 
was taken out of the ſaid Park or not; and 
the Jury were charged with this particularly; 


for if it were to be paid out of this Park 


only, then by diſparking the Park the Cu 


ſtom is gone; but if it had been often ans 
moſtly paid out of this Park, yet that wil 


not alter the Cuſtom, but it may be pa 
out 
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id 2 out of any other Park, if the Cuſtom were to 
Ms pay a Buck generally. See Clayton”s Rep. 91. 
dil. and Parſons Law 249. | | 
ure, Alſo the Payment of a Sum of Money, Je of Pre- 
they or other Thing in Lieu and Recompence of /ription fixty 
dor, I Tithes for ſixty Years, or thereabouts, is *. 
du, WH held to be a reaſonable Time to make a Pre- 

ſcription. See Co. Lit. 114. Dyer 7, 9. 
ſartz BW Cromp. Jur. 77. 
may, Note; the Caſe of Wright and Wright, as Wright's 
the, reported in 1 Cro. was thus: The Biſhop of Cafe. 
they V, being ſeiſed in Right of his Biſhoprick 
ough of a Manor, preſcribed, That he, and all 


> Cil- bis Predeceſſors had held the ſaid Manor, 
Buck, and the Demeſnes thereof Time out of Mind, 
par- for him, his Farmers, Tenants for Years, Bip"; Le/ 
Buck, or at Will, difcharged and acquitted from e. 
5 will the Payment of Tithes for thoſe Lands; the 
Bilhop made a Leaſe for Years of Parcel of 
» Ec. the Demeſnes; the Farmer of the Rectory 
there, Wi libelled in the Eccleſiaſtical Court againſt 
being I the Leſſee for Tithes, who pleads all this 
Tithe WY Matter in the Court there, and the Judge 
there refuſed to allow of the Allegation in 
owing ll Diſcharge of the Tithes. And on a Prohi- 
leaded Wi bition it was reſolved, 


ion df 
2 Buck 


1. That where the Lands of a Biſhop are 


ther | abſolutely diſcharged in his Hands by 
t; and Preſcription, there the Demiſing it to a 
-ularly; Layman could not make it chargeable 
is Park with Tithes. 

he Ci 2. That a Spiritual Perſon may preſcribe 
ren and in non Decimando. 


nat wil 
be pas 
ol 


3. That the Refuſal by the Eccleſiaſtical 
Judge to allow the Allegation in Diſ- 
charge 


King's Pa- 
ente. 
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charge of Tithes, is (a Matter) ngt 
traverſable. 
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In like Manner it was adjudged in the 
Caſe of Mordant and Cummins, in 3 Cro. where 
the King being ſeiſed of Lands, Parcel of the 
Foreſt of B. in Fee, in Right of his Crown, 
diſcharged of the Payment of Tithes, grant 
ed the Ts to the Larl of Hartford in Fee; 
and it was there held, that the Patente: 
ſhould be diſcharged of Tithes ; and a Pie 
hibition was granted in that: Caſe. 

And yet in another Cafe, where it wa 
ſurmiſed for a Prohibition, that the Prior of 
B. was ſeiſed of Lands Parcel of his Priory, 
and held them till the Diſſolution diſcharged 

of Tithes for his Farmers and Tenants fa 
Life or Years, and that the Priory was dil 
ſolved 27 H. 8. That the King was ſeiſed d 
the Lands, and ſhews the Statutes 31 H.. 
and 1 Ed. 6. and that the King died ſeiſel 
thereof, and that by mean Deſcents it came 
to J. S. and that the Plaintiff being his Ie. 
nant for Years, was ſued by the Parſon d 
B. for the Tithes of thoſe Lands: It was fe. 
ſolved by the Court, 

That the Lands which came to the Crown 
by the Statute 27 H. 8. ſhould not be di: 
charged from the Payment of Tithes, bu 
ſhould pay the ſame, although the ſame Lancs 
in the Hands of Religious Perſons or Houſe, 


Abby Lands 
an 27 H. 8. 


Quzere the 
Stat. poſt. 


were diſcharged from the Payment there. 


Privi/zze only For that thoſe Privileges were perſonal Fr 
Perjonal, See vileges, which were extinguiſhed by the {al 
Rep. Can. Statute of Difſolutions : And that there 4 
2 not any Words in the ſaid Stat. 27 U.. : 

1 


* 


tentee 
Pro- 


t was 
jor of 
riory, 
arged 
ts for 
18 dil 
ſed of 
II.. 
ſeiſed 
Came 
us Te- 


rſon af 


Was fe- 


Crown 
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fave the ſaid Privileges 3 and the Statute of 


31 H. 8. being a Subſequent Law, had no 
Reſpect to thoſe Privileges. See Sydown and 
Holme's Caſe in 3 Gro. and Parkins and Hind's 
Caſe in 1 Co. | | 
And ſo it was adjudged in the Caſe of 
Bulls ver. Atkinſon, which, as reported in 
1 Lev: 185. was thus: Debt on the Statute 
of E. 6. for Tithes; and on Nil debet, a Spe- 
cial Verdict found, That the Abbot of A- 4 434, 
lirxdon was ſeiſed in Fee of Lands, being a 7ime out of 
Parcel of Meadow in Oxford, in Right of 7% 6 


Lands diſchar- 


his Houſe, and that he and all Abbots, Sc. 2e 6% Tiibes. 
his Predeceſſors, Time out of Mind, held 7he Alience 

it diſcharged of Tithes, and granted it to/#4/payTithes, 
the College of All- Sauls in Oxford. And 1% a 
the College ſhould hold it diſcharged of Perſonal "—_ 
Tithes, as the Abbot did, was the Queſtion. /eriprion, and 
And it was argued for the Plaintiff, that this 2% a Real 
Preſcription was Perſonal, and that by the Cres. 


See 1 Sid. 3 20. 


Alienation it was determined, and that ſo it Keb. 182 
would be, if he had aliened to another Ec- 44 2 Keb. 
cleſiaſtical Perſon, though capable of the 28, 60, &c. 
Pernancy of Tithes, as 35 H. 6. 56, 57. the 8. ©: 
Caſe of the Hoſpitalers; and much more 
when aliened to a Lay Perſon, not capable 
of Tithes; and they alſo cited 1 Cro. Siddon 
againſt Holmes, Hob. 3, c. And here 
they ſhall not be intended to be diſcharged 
by any Real Compoſition, not being pleaded 
to be ſo. But on the Contrary it was ar- 
gued, That the Land and the Tithes might 
be granted to the Abbot before the Council 
of Lateran ; for before that Council a Man 
might grant his Tithes to what Eccleſi- 
altical Perſon he would. Selden's Hiſtory of 

8 2 Titbes 


* 
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Tithes 306, 307, 351. 7 E. 3. 3. 44 E. 3. 
And this Abby was founded by King Ins 
before the Conqueſt ; and he might have 
the Lands and the Tithes by Purchaſe, and 
hold them by Way of Real Compoſition, 
which differs from Perſonal Diſcharges, by 
Way of Ball, Order, &c. which are Perſo- 
nal. 1 Cro. Mordant againſt Cummins. And 
a College is capable of an Appropriation, 
and ſo is Spiritual, as to the taking of Tithes, 
= 3. Nuare Impedit 19. 5 Co. 10. of an 
nion. 6 H. 7. 13. 10H. 7. 19. 11 H. 4 
Dyer 255. a. of which no Lay Corporation 
is capable. And it was argued twice, viz. 
in Tr. & Hil. 18 & 19 Car. 2. In which Term, 
after the ſecond Argument, the Court took 
Time *till another Day in the ſame Term, 
when the Opinion of the Court was delivered 
by the Ch. Juſt. Keeling alone, as a Caſe 
wherein they all clearly agreed, That it can- 
not be intended a Diſcharge, by a Real Com- 
poſition, it not being pleaded, nor found by 
the Jury to be ſo; but was a meer Preſcrip- 
tion, and Perſonal to the Abbot, and did 
not run with the Land ; and the Judgment 
was given for the Plaintiff, 
Privilege of Alſo in an Action of Debt on the fad 
1 „ Stat. 2 Ed. 6. for not ſetting forth of Tithes 
Perſon % the Caſe was: The Lands for which the 
mot wefled in Diſcharge was claimed, were Parcel of th: 
the K. by 31 Poſſeſſions of the Knights Templars, whole 
or 32 H. 8. Lands were annexed to the Priory of St. 
John of Jeruſalem; and the Temp 


lars had 4 
Special Privilege to be diſcharged of Tithes 
of thoſe Lands, which propriis manibus exc: 
lunt. By a Special Act of ng” 5 


6. 13. 

privileg 
Paymen 
leges a1 
empt ſa 
longer 


leged P 


—  — — —— 
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H. 8. the Poſſeſſions of the faid Priory of St. 
Jabn were given to the King by general 
Words (a/ in tam amplo modo, c. as the 


Abbots, c. held them; and it was Reſolved, 


That the Defendant ſhauld not be diſcharged, 
nor have the Privilege, For by the Com- 
mon Law a Lay Perſon was not capable of 
ſuch a Privilege z and the King could not 
have the Benefit of the Privilege till the Stat. 
31 H. 8. But that Statute extends only to 
ſuch Poſſeſſions as came to the King by 
Surrender, and ſhould be veſted in him by 
that Act; and doth not extend to ſuch 
Poſſeſſions, as are veſted in him by any 
other Act. ( Quære.) And therefore theſe 


Lands, being given to him by another Spe- 


cial Act of Parliament, are not diſcharged 
of Tithes. See 1 Cro. Parkins and Hind's 
Caſe; and 2 Cro. Cornwallis and Spurling's 
Caſe. 
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And note; a Privilege is ſaid to be an Privilege 


Exemption derived from the ſupreme Autho- quid. 


rity, upon good Conſideration, and refers 
ſometimes to Perſons, and ſometimes to 
Places. And although by the Stat. 2 Ed. 6. 
13. None are to pay Tithes for Lands 
privileged, or lawfully diſcharged from the 
Payment thereof; yet it is ſaid ſuch Privi- 
leges are meerly Perſonal, and do not ex- 
empt ſuch Lands from the Payment of Tithes, 
longer than they are in the Hands of privi- 
eged Perſons. See Rep. Can. 436. 


(4) In as ample a Manner. 
83 | Bug 
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" Where a Mi- 
naflery Was 


Aid 


Both of Lands 
and Rectory 
ſimul & ſe- 


mel, &c. 


Unity of Pof- 


Jian. 
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But although ſuch Privilege of being dil 
charged of Tithes, or ather Preſcription 4: 
non Decimanda, when annexed - to a Spiritual 
Corporation, will periſh by a Diſſolution of 
ſuch Corporation, and the coming of the 
Lands to Lay Hands, without the Aid of 
direct Words in an Act of Parliament, for 
continuing of ſuch Privilege in Lay Hands, 
as before is fhewn: Yet upon a favourable 
Conſtruction of the Stat. 31 H. 8. Preſerip- 
tion is of that Force, that where any of the 
Lands belonging to Monafteries, Cc. which 
were diſſolved that Statute, were in ſuch 
Pariſhes, whoſe Churches were appropriated 
to any of the ſaid Monafteries, ſo that the 
Monaftery was ſeiſed of the faid Lands and 
Rectory (a) fimul' & ſamel, Time out of 
Mind, and paid no Tithes within the Me- 
mory of Man, for the Lands, ſuch Lands 
ſhall be diſcharged of Tithes, by Reaſon of 
foch perpetual Unity of Poſſefion, as has been 
divers Times adjudged. See 2 Co. 47, 48. 
4 Leon. 47, Ce. LESS 

However, if in this Caſe of Unity of Pol- 
ſeſnon, the Farmers of the Demeſns had 
paid Jithes, Cc. to the Abbot, Sc. when 
ſuch Lands were uſed or occupied by their 
Tenants or Farmers, either at Will, or for 
Yeats or Life, there the Intendment of the 


To 5. Time out Law, notwithſtanding ſuch Unity of Poſſeſ. 


of Mind, 


ſion, (which ought to be uninterrupted Time 
out of Mind) will not hold Place, See 1 
Jon. 412, 5 


— 


— — 


— — — — 
— 


4 9 


a) 47 the wad the ſame Time, 


T 
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And therefore if an Abbot had made a 
Leaſe for Years of ſuch Lands, but a Year 
before the Diſſolution, although that the 
Leaſe was made void by the Statute, yet this and cu 
Leaſe ſhall deſtroy the Unity of Poſſeſſion, {nterruprion, 
ſo that it may not be pleaded in Diſcharge cc. 
of the Tithes z but it is admitted, That it 
would have been otherwiſe, if there had been 
an abſolute Nullity of the Leaſe ab initis, 
without a conſequent Statute to make it void; 
per Cur. 2 Bulfir. 67. For there was no In- 
terruption. 

And in a like Caſe, Popham ſaid, That a i Efate, 
Unity in Eſtate, and not Occupation of the — mm 
Land and Rectory, at the Day of the Diſſo- Bicharge. 
lution, by the Abbot, Cr. is not any Diſ- 
charge of the Tithes within the Statute: No, 
not though the Land was in Leaſe but for 
one Year at the Time of the Diſſolution; and 
although there had been an Unity of Poſſeſ- 
ſion Time out of Mind, &c. until the laſt 
Year, or other ſhort Time, before the Diſſo- 
lution, See Moor 528. and 3 Cro. 584. 

And accordingly, when the Caſe was, Parr of 7:thes 
That an Abbot and his Predeceſſors had reſerved on a 
been ſeiſed of a Rectory, and of Lands Leaſe, and 
vithin the ſame Pariſh, Time out of Mind, % eb. 
&c, until the 26th Year of H. 8. at which“ 

Time the Abbot made à Leaſe of the Lands 
for ſixty Years, and thereby demiſed all 
Tithes, renewing, ariſing, Sc. upon the 
ſaid Lands, viz. Hay, Corn, &c. (a) red- 
dendo proinde certain Corn Rent; and by the 


tl. 


— * — —_ 


(a) Rendering therefore, 
84 ſame 


1 
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No Diſcharge. 


Seiſin of all. 
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ſame Indenture, it was covenanted, Tha 
the Leſſee ſhall not ſet forth the Tithes of 
the Hay and Corn to the Leſſor, and his 
Succeſlors, but that the Leſſee, his Execu- 
tors and Aſſigns, ſhall fet forth the Tithe of 
Wool and Lamb to the Leſſor, Oc. and 
ſmall Tithes to the Vicar ; and afterwards in 
31 H. 8. the ſaid Abby was diſſolved, and 
in the ſame Year the Statute was made, 
which Enacts, That the Purchaſer (of the 
King) ſhall hold it diſcharged is the ſane 
Manner as it was in the Hands of the Al. 
bots, Sc. | 

In this Caſe it was adjudged, (when the 
Lands and the Tithes had ſeveral Propric- 
tors,) That this Unity of Poſſeſſion joined with 
the other Circumſtances, ſhall not diſcharge 
the Lands from the Payment of Tithes: 
For Firſt, there is a Demiſe of the Lands, 
and of the Tithes alſo, which argues, that 
they were due and payable in themſelves 
Secondly, Here is a Proviſion for the Pay- 
ment of other Tithes. Thirdly, Here is a 
Covenant, That the Tithes leaſed ſhall not 
be ſet forth : And, Fourthly, It is found, 
That Lamb and Wool were paid in Kind, 
and a Payment of Part of the Tithes is 2 


the Lands had never been diſcharged by any 
Real Compoſition ; and ſo conſequently that, 
though the Tithes of Corn and Hay were not 


paid during the Unity, yet for that they were 


paid ſometime befoxe the Diſſolution, theres 
fore of Right they were payable. See 2 Cin. 
452. Dobitoft v. Curteen. 


From whence it follows, That 


And 
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And ſo it is, if Tithes were not paid Se, eng“ the 
Time out of Mind, by any Houſe of Re- 2 
gion, and they leaſed che Land for Years, — 
and received Tithes of the Leſſee, and the ; 
Leaſe expired two Years before the Diſſolu- 
tion of the ſame Houſe : *Tis ſaid, the King 
himſelf ſhall not be diſcharged of the Pay- 
ment of Tithes by the ſaid Stat. 31 H. 8. By 
Coke and Walmſley againſt Warburton and Fo- 
fer. See Priddle and Napper's Cafe, 2 Co. 

43. and 2 Brownl. 26. 

And ſo if the Farmers have paid Tithes Pia and Ife. 
before the Statute, the ſame may be pleaded, 
and Iſſue may be taken thereupon ; but if the 
Lands were always occupied by the Abbot, 
or demiſed over, and no Tithes paid thereof 
before the ſaid Statute, there the Land is diſ- 
charged from the Payment of Tithes. See 
2 Co.48. 11 Co. 14. Heb. 298. 

Alſo if Land, that was diſcharged by Uni- A general A. 
ty of Poſſeſſion, came to the King by 31 H. 8. {gation of Di/- 
then, by Force of the Branch of Diſcharge t, wen 
therein, (which fee hereafter) a general 8 
legation, That ſuch Prior held the Land at 
the Time of the Diſſolution of the Priory, 
diſcharged of the Payment of Tithes, with- 
out ſhewing how, is ſufficient. See 2 Co. 48. 
and Moor 420. S. C. | 0 

And yet it has been held, That if a Unity 
of Poſſeſſion by way of Diſcharge, be alledged 
generally, without ſhewing how, or adding 
that it was perpetual, it is not ſufficient. See 
Heb. 298., 11 Co. 14. By Gawdy againſt Pop- 
bam and Fenner. See alſo Moor 420. 

But in Priddk and Napper's Caſe, 11 Co. Upon the Point 
14. It was aſked, What it an Appropriation 9 Unig. 

was 
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was made in the Times of Ed. 4. M. 6. H. 
H. 4. R. 2. Ed. g. Sc. and yet in Law with 
in Time of Memory, and an Unity had con- 
tinued from the Time of the Appropriation 
until the Diſſolution, and Tithes were never 
id by the Abbots, &c. or their Farmer, 
ould not the Statute extend to theſe Caſes? 
And it was anſwered, No, upon the Point 
of Unity; far if he will have, Aid of the Ad 
of 31 H. 8. the Unity, as hath been ſaid, 
muſt be perpetual. 

Preofeription as And yet in ſuch Caſe, there may be al. 
2 1 ledged the Branch of the faid Act of 31 H.. 
= concerning the Diſcharge of Payment. of 
— Tithes, Sc. viz. That the Abbots, E.. 
Time out of Mind, Sc. until the Diſſolu- 
tion, have held the Lands diſcharged of 
Tithes, and ſo preſcribe in non Decimands 
(as he well may) as at the Common Lay, 
and give ſuch Evidence that may prove it; 
and by this Means, if in Truth the Land; 
are diſcharged, he hath ſufficient Remedy 
to relieve | himſelf. But if the Abby or 
Priory were founded within Time of Me. 
mory, i. e. ſince 1 R. 1. there he cannot 
preſcribe at all. See 11 Co. 14. Pridale and 
5a See alſo 2 Kab. 459. Engliſh and 

ones. ; 
Defendant com 80 when Unity of Poſſeſſion, Time out 
feſſed the Uni- of Mind, Sc. was ſuggeſted in order to 


— - — obtain a Prohibition to ſtay a Suit in the 


tion, Spiritual Court for Tithes, the Defendant 
pleaded, That the Abby to Which, &c. wa 

founded g Ed. 1. (which is within the Time 

df Memory) and confeſſed the Unity from 
7 the Time of the Foundation; and per Ci. 
ria, 


Th 
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ſo it is, i 


and the 


ian, This is a good Plea in Bar to avoid the 

nity, and that it was not needful to tra- 
erſe the Preſcription; for the ſhewing the 
Foundation of the Abby to be after Time of 
emory, is a ſufficient confeſſing and avoid- 
;g of the Unity. | 


hat the Demeſnes before the Statute, and in 
the Time of the Abby, were in the Hands 
ff Farmers, &c. there he ought to traverſe 
he Preſcription : For although the Poſſeſſion 
as chargeable in other Hands; yet as to 
he Fee-fimple, which is in the Abbot, it is 
a Diſcharge in Right. See Yelv. 31. where 
the Defendant traverſed the Unity at the 
Time of the Diſſolution; and thereupon the 
Plaintiff demurring, Fenner and Clench Juſ- 
tices (the others being abſent) held the 
Traverſe to be good : But if the Diſcharge 


ription ought to have been anſwered, and Vi9- 
not the Unity: And it was ſaid, That Trin. 

14 Eliz. between Calmady and Wyther, it was 

ſo ruled; but it ſeems the Principal Caſe 

was adjourned. See 3 Cro. 584. Button v. 

Long. 


Union was not juſt; for if the Abbots, e. Vide 
have held by Abuſe and Wrong, Time out 
of Mind, Sc. the ſame is no Unity within 
the Statute, See 11 Co. 14 5. Moor 46. and 
ſo it is, if the Abbot, &c. did hold the Lands 
ind the Tithes in ſeveral Rights, 
And 
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But if the Defendant encounter the Sug- Pre/cription 
reſtion of perpetual Unity, and will ſhew, Taverſablt. 


had been pleaded generally by Preſcription, Preſcriprion, 


and not by Reaſon of Unity, then the Pre- and ve «he 


Neither will a Preſcription de non Solvendo, The Union to be 
in the Caſe of Unity, avail any Thing, if the, Kc. 


% 
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And therefore where the Caſe was, Thi 
an Abbot had a Manor within the Pariſh 
D. and a Compoſition was made betwixt the 
Parſon of D. and the ſaid Abbot, That the 
Parſon ſhould have yearly certain Loads d 
Wood out of thirty Acres of the ſaid Man, 
for, and in Recompence of all the Tithes d 


was appropriated to the ſaid Abbot; and 
then the Houſe was diſſolved, and the Mx 
nor granted to one, and the Rectory to ano. 
ther; It was there holden, That the Portion 
of Tithes was revived, for he had them, (i.: 
the Manor and the Tithes) in ſeveral Right: 
And in that Caſe, Manwood, Chief Baron, 


Where Unity i: and Perriam Juſt. to whom the Caſe depend 


20 Diſcharge. 


ing in Chancery was referred, concerning the 
Diſcharge of Tithes by Unity of Poſſeſſion, 


delivered their Opinions, That ſuch an Uni 


Where Tithes 
avere ſuſpend- 
ed, &c. 


ty is no Diſcharge within the ſaid Statut: 
See 1 Leon. 355. 

So where an Abbot had a Parſonage ap 
propriate in D. which was diſcharged d 
Tithes, and afterwards the Abbot purchaſed 
Part of the Lands, ſo that the Tithes were 
ſuſpended during the Poſſeſſion of the Ab- 
bot; but after that the Abby was ſurrendred 
into the Hands of the King in the thirtieth 
Year of H. 8. and afterwards the fame Po 


ſeſſion was given to the King by the Stat 


31 H. 8. as they were in the Hands of the 
Abbot : The Opinion of Mr. Plowden ws, 
That the Lands, ſo purchaſed by the Abbot 


before the Surrender, were not diſcharged 
of Tithes by the ſaid Statute. For ty 

ut 
ſuch 


Lands are diſcharged by the Statute, 


Th 


ſuch Lar 
in Righ 
Means; 
diſcharg 
ring the 
Hands; 
i purch: 
mother, 
the Lani 
Purchaſe 
adjudgec 
Alſo \ 
was, Thi: 
were der 
Manor « 
and was 
this Lnic 
held, th 
that the l 
of the ( 
Moor 21. 
held in B 
Unity 
will not 
Payment 
498. B. 
Origin 
bot, Prio 
ſeiſed of 
the Recte 
did lie; 
to which 
the Land 


ther by 


ſo that b 
both in 
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2 

Tu och Lands (only) as were lawfully diſcharged 
iſh of Min Right by Compoſition, or other lawful 
xt the Means; and the Lands in this Caſe were not 
at the Wciſcharged in Right, but only ſuſpended du- 
ads d ring the Poſſeſſion of the Abbot in his own 
Han Hands; and ſo he ſaid it is when the Land 
thes of Wis purchaſed by one, and the Parſonage by 
ſonage another, the Right of Tithes is renewed, and 
; andthe Lands are to be charged as before the 
e M. purchaſe of the Abbot: And ſo it had been 
0 an: NMadjudged. See Godbolt, pa. 1. | 


Alſo when upon a Prohibition the Surmiſe Union, no Di/- 
was, That the Land, out of which the Tithes charge of the 


were demanded, was Copyhold, Parcel of a — Copy- 


Manor of which a Prior was ſeiſed in Fee, 


epend- and was alſo Parſon imparſonee, and that by 
ng the this Union the Tithes were Extinct, it was 
leſion, held, that the Surmiſe was not good: For 
n Uni- chat the Union was no Diſcharge of the Tithes 


of the Copyholders. See Brunker's Caſe, 
Moor 219. Rep. Canon. 399. And ſo Popham 
held in Benton and Trot's Caſe, Moor 528. 
Unity of Poſſeſſion of a Manor and Rectory, 
mill not exempt Demeſne Lands from the 
Payment of Tithes when ſevered. Comyns 


e Ab. 8. Bunb. 327. 


ended Originally this Union was, where an Ab- Orginal of 
ürtieth bot, Prior, Sc. Time out of Mind, had been Liens. 
e Pol-WMſciſed of Lands in themſelves, and alſo of 
e Stu the Rectory of the Pariſh where ſuch- Lands 
of ted lie; ſo that the Unity of the Parſonage 
20 Wat which the Tithes were payable, and of 
Abbotlithe Lands which ſhould pay the Tithes, ei- 
hargedther by Appropriation, or otherwiſe; and 
hat nol that both the Parſonage and Lands were 
e, butlboth in the Hands of the ſame Religious 

ſuch Perſons ; 
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Perſons ; this was called a Unity of Poli. !! * 
and was, as aforeſaid, a Diſcharge from u Right; 
Payment of Tithes, -becauſe the ſame he A & 

Umawl 


ſons that had the Lands, having alſo d 
Parſonage, they could not pay Tithes oi have © 
themſclves. tute. 


Ratio of Mn. But note; though by ſuch Union the Pell k n 


Payment. 


No abſolute 
Diſcharge. 


Before Stat. 
31 H. 8. 


Contra Hnce 
that Statute. 


Dualities of a - 
Union on the 


Saatute. 


muſt þ 
Lands 
Lands 


ſons ſo poſſeſſed were diſcharged from 
Payment of Tithes, yet the Lands were i 
abſolutely diſcharged of the Tithes; for y 


on any Diſunion that might happen, f the Par 
Payment of Tithes again revived ; ſo H ligious 
the Unioz only ſuſpended the Payment, iſ bad no 
was no abſolute Diſcharge of the Tiths intendec 
themſelves; and therefore ſuch Union ij It mi 
to be pleaded as a Diſcharge from Tithe i the Pay 
but only as a Diſcharge from the Payments for if tl 
Tithes. See Hob. 44. and 297. their T 
And ſuch Unity had been often reſchaf 2 Ma 
to be a good Diſcharge from the Paymeliſ* may 
of Tithes before the Statute 31 H. 8. $499 t 
2 Inft. 955. Moor 46, 47. Cro. Fac. 608. Tithes, 
But now, ſince the ſaid Statute 31 Hf. t mo 
ſuch a Unity of Poſſeſſion of Lands in ti Mind, 
ſaid Religious Houſes and Perſons, fhallt lowed, : 
an abſolute Diſcharge of Tithes to the King bad in ti 
Patentee, &c. for ſuch Lands as came to tl Lands * 
Crown by that Statute. terruptic 
But then the Union upon the ſaid Statu (as it ſe 
mult appear to have had theſe Four Qual Commor 
ties, viz. It muſt have been (a) Juſta, dicharge 
bera, Agualis & Perpetua, as we have befe #4 L. 14 
in part ſhewn. reds, © 


(a) Jul, free, equal, and perpe val. 
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It muſt have been Juſta, i. e. claimed by 1. Juſta. 
Right, and good and lawful Title, and not 
by Deſſeiſin, or other tortious, unjuſt, or 
unlawful Acts; for ſuch an Union would not 
have been a good Diſcharge within the Sta- 
tute. (a) Vide ante. | 

It muſt have been AZquaiis, i. e. There 2, Equalis. 
muſt have been a Fee-Simple both in the 
Lands and in the Tithes, as well of the 
Lands upon which the Tithes are, as of 
the Parſonage, or Rectory : For if thoſe Re- 
ligious Perſons had held but by Leaſe, that 
had not been ſuch a Unity as the Statute 
intended. | 

It muſt have been Libera, 7. e. Free from 3. Libe 
the Pay ment of any Tithes in any Manner; 
for if the Abbots, c. or their Farmers, or 
their Tenants at Will or Years, had paid 
any Manner. of Tithes before the Diſſolution, 
it may be alledged as a ſufficient Bar to 
avoid the Unity pleaded in Diſcharge of 
Tithes. 

It muſt have been Perpelua, Time out of 4. Perpetua 
Mind, That ſuch Religious Houſes were en- 
dowed, and ſuch Religious Perſons muſt have 
had in their Hands both the Rectory, and the 
Lands united perpetually, and without In- 
terruption, before the Memory of Man, or 
WI (as it ſeems, according to the Rule of the 
Common Law) before the firſt Year of R. 1. 
diſcharged of Tithes. See Hob. 300. 11 Co. 

44.6. 14.6. For if by any Records, or antient 
Deeds, or other Legal Evidence, it can be 


z 
, 


— 
„* 


FA (8) See befare. 
made 
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made to appear, That either the Lands, 
the Rectory came to the Abby ſince the ſaid 
firſt Year of R. 1. ſuch Union cannot be 
laid perpetual. See Hob. 298, 306, 211, 
Moor 46, 47, 528. Dyer 349. Cre. Jac. 66), 
2 Inſt. 655. | 
Diſcharge by And yet, if it be an antient Appropriation, 
Preſeription, as in the Time of Ed. 4. or before, although 
ec. the Lands cannot be diſcharged of Tithe 
upon the Score of a perpetual Unity, by 
31 H. 8. yet they may be diſcharged from 
the Payment of Tithes, by way of Preſcrip- 
tion, if in Truth the Lands have been ſince 
that Time diſcharged from the Payment di 
Tithes. 
Unity vos per- Alſo it appears, That at the Common Lan, 
— the there might have been an Unity of Poſſeſſn 
— different from the former, and which ſhall 
likewiſe diſcharge from the Payment of Tithe, 
but ſuch Diſcharge is only (a) pro temport, 
and therefore, though it be an Unity of Piſ- 
ſeſſion, yet it is not a perpetual Unity in the 
Senſe aforeſaid. 
As, if a Parſon of a Church purchaſes a 
Manor within his Pariſh, by this Purchaſe, 
and the Unity of Poſſeſſion thereupon, the 
Manor which before was Tithable, is now 
become (+) non Decimabilis, becauſe the Par- 
fon cannot pay Tithes to himſelf ; but if he 
makes a Leaſe of his Parſonage and Recto- 
ry to a Stranger, the Parſon himſelf ſhall 
pay Tithes of his Manor to his Leſſee ; and 
ſo if the Parſon makes a Feoffment of his 


— 


(a For a Time. Met Titheable, 
Manor, 


. 
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e ſai 
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211, 
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Manor, the Feoffee ſhall pay Tithes to the 
Parſon. Dyer 43. Rep. Canon. 4.55. 

So that to make a Preſcription, it is not 
only neceſſary to ſuppoſe a Bull or Grant, 
or a Modus, or Real Compoſition, but alſo a 
Unity of Poſſeſſion properly ſo called which 
ought to be (a) Juſta, Aqualis, Libera & 
Perpetua; as before is ſhewn. 


___—— 


(a) Fuft, equal, free, and perpetual, 


* C HAF. 
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CHAP. VII. 


Of the ſeveral Statutes for dif. 
ving Abbies, &c. and veſting 
their Lands in the King, and 
what Lands are diſcharge 

by theſe Acts re. 
ſpeftively, viz. 27 H. 8. c. 28, 


from Tithes 
of the leſſer Monaſteries; 31 


H. 8. c. 13. of the greater M. 
32 H. 8. c. 24. f 
the Hoſpitals of St. John d 
Jeruſalem; 37 H. 8. c. 4. ani 
1 Ed. 6. c. 14. of College and 


naſteries ; 


Chantery Lands, &c. And ali 
2 & 3 Ed. 6. c. 13. as to Bar. 
ren Lands improved, Derelif 


Lands, Fenny Lands, Thorn) 
Lands, &c. 


N the former Chapter we have mention 
itula- P 
— of th =, | ed ſeveral Species of Lands to have beet 
mer Chapter diſcharged of Tithes by the Common Las, 


of Land: dig, by Reaſon of ſome Accident or Quality 
charged at 


Common Law, annext to, or inherent in them. Such a 


Antient Demeſne Lands, Barren Lands, Fo. 
reſt Lands, Derelict Lands, e 
re ict! 


T 


Lands, 
Lands) 
diction 
ſons be 
ſubject 
We 
Lands ( 
es were 
of any 
privileg 
ther by 
aſtick C 
Templar 
or Were 
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Lands, Fc. For all theſe (except Barren 

Lands) never came under Eccleſiaſtical Juriſ- 

ion; and conſequently (and for other Rea- 

ſons before - mentioned) were not originally 
i ſubject to the Payment of Tithes. 


We have likewiſe ſhewn, That whatever Ns other now 
privileged, but 
by Preſcription 
AR of Pars 
ff any of thoſe Orders, who claimed to —— 


ſting Lands (not exempted by the Common Law) 
vs were formerly in the Hands or Poſſeſſion 


privileged from the Payment of Tithes, ei- 
ther by the Pope's Bull, or by any Eccleſi- 


2 ſtick Canon or Conſtitution (as the Ciſtertians, 
28. emplars, Hoſpitalers and Præmonſtratenſes) 
zi vere otherwiſe exempted by Reaſon of 
55 real Compoſition, or perpetual Unity of 
7 WPof:flion, Se. cannot now claim any Benefit, 
. of from ſuch Privileges . or Exemptions, but 
1 ue as they are ſupported by Cuſtom or 
Preſcription, or have been allowed by parti- 

and Mr Acts of Parliament. 
and And as to Exemptions or Diſcharges by 
1 al Reaſon of Cuſtom or Preſcription, Real 


Compoſitions, and Unities of Poſſeſſion, we 
Bar- lane therein ſomewhat largely diſcourſcd, 
reli and ſhewn the Nature, Qualifications and 


Incidents of each reſpeCtively. It remains Jae Land: 
therefore, as the Subject Matter of this pre- were 4i/char- 
ſent Chapter, to ſhew what Lands have been 84 2 Act of 


liſcharged of Tithes by Acts of Parliament, 
ad how and in what Manner they are ſo dil- 
e been cbarged. 

1 Lay, Now the Lands ſo diſcharged were princi- 
Quality pally ſuch as belonged to the ſeveral diſſolved 
ach a Abies, Priories, Monaſteries, Nunneries, 
8. Fo- Chaunteries, Colleges, or Free Chapels, and 
rochial other (Religious) Houſes, Orders and Societies. 
Lands * But 
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What Statutes 
diſcharged 


Tithes. 
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But note; all ſuch Lands are not diſcharg 
of Tithes, and ſome Lands (as Barren Lang, 
Sc.) have only a Temporary Diſcharge, 3 
hereafter will appear. 

Now the Statutes which diſſolved Abbie, 
Priories, Monaſteries, &c. and veſted thei 
Lands in the Crown, Gr. are generally fiii 
to be Five, viz. Stat. 27 H. 8. c. 28. Stu 
31 H. 8. c. 13. Stat. 32 H. 8. c. 24. Stat.; 
H. 8. c. 4 and Stat. 1 £8. 6. c. 14. BM 
which do generally provide, That the Land; 
of the Abbies, Priories, &c. thereby diſſo. 
ved, ſhould be in the King, in as large and 
ample Manner as the Abbots, &c. then hel 
the fame, in Right of their Houſes ; which 
one would think from a Natural Conſtruc 
tion would infer, That wherever the Land 
were freed or diſcharged from Tithes, n 
the Hands of the Abbot, Fc. 4 fortiori they 
ought to be ſo diſcharged in the Hands d 
the Crown; and from the Words of th: 
Stat. 27 H. 8. this ſeems clearly to have ben 


the Senſe and Intention of the Law-Maken 


of that Statute, though our Law-Expoſitos 
have ſince been of a different Opinion. | 
ſhall therefore give the Reader the very Word 
of the ſaid reſpective Statutes, as far as the 
relate to the Subject of this Chapter, vit 
the ſeveral Caſes which have been adjudge 
thereupon z. and refer both to all mpartis 
Judgments. 


The faid Stat. 27 H. 8. c. 28. enact, 


257.6, 268 a. him and his (a) Heirs for ever, all and ſing! 


(a) Note; The Word Heirs, by 4 legal Confiradi 
6 [i 


implies Aſſigns, &c. 
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lar ſuch Monaſteries, Priorics, and other 
© Religious Houſes of Monks, Canons and 
« Nuns, of what Kinds of Diverſities of Ha- 
© bits, Rules or Orders ſoever they be called 
© or named, which have not in Lands, Tene- 
© ments, Rents, Tithes, Portions, and other 
* Hereditaments, above the clear yearly Va- 
© lue of 2004, and in like Manner ſhall have 
and enjoy all the Sites and Circuits of 
* every ſuch Religious Houſes, and all and 


© ſingular the Manors, Granges, Meſes, Lande, 


* Tenements, Rents, Reverſions, Services, 
© Tithes, Lenſions, Churches, Chapels, Ad- 
* vowſons, Patronages, Annuities, Rights, 
* Conditions and other Hereditaments ap- 
* pertaining or belonging to every ſuch Mo- 
* naſtery, Priory or Religious Houſe, not 
having as aforeſaid, above the ſaid clear 
* yearly Value of 2004. In as large and am- 
' ple Manner, as the Abbots, Priors, Abbeſſes 
* and other Governours of ſuch Monaſteries, 
* Priories and other Religious Houſes now 
* bave, or ought to have the ſame in Right of 
* their Houſes. And that alſo his Highneſs 
* ſhail have to him and to his Heirs, all and 
ſingular ſuch Monaſteries, Abbies and Pri- 
* ories, which at any Time, within one 
* Year next before the making of this Act, 
have been given and granted to his Majeſty 
by any Abbot, Prior, Abbeſs, or Prioreſs, 
* under their Covent Seal, or that other- 
* Wiſe have been ſuppreſſed or diſſolved, 
and all and fingular the Manors, Lands, 
* Tenements, Reverſions, Tithes, Penſions, 
* Portions, Churches, Chapels, Advow/ons, 
* Fatronages, Rights, Entries, Conditions, 

T 3 and 
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And here Al. 
ſigns are ex- 


preſſed. 
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and all other Intereſts and Hereditament: 
the fame Monaſteries, Abbies and Prioris 
or to any of them appertaining or bela 
ing, to have and to hold, all and fingy); 
the Premiſſes, with all their Rights, Py» 
fits, Juriſdictions and Commodities um 
* the King's Majeſty, and his Heirs and { 
 figns for ever, to do and uſe therewith hi 
© and their own Wills, to the Pleaſure d 


0 


* Almighty God, and to the Honour at 


Profit of the Realm. 
And further enacted, That all and erm 
* Perſon and Perſons, and Bodies Politic, 
* which now have, or hereafter ſhall bat 
any Letters Patents of the King's Hig 
* nels of any of the Scites, Circuits, Me 
nors, Lands, Tenements, Reverſions, St: 
* vices, Tithes, Penſions, Portions, Churchs 
* Chapels, Advowſons, Patronages, Jill, 
Entries, Conditions, Intereſts, or oth 
* Hereditaments, which appertained to an 
* Monaſteries, Abbies or Priories Herti 
given or granted to the King's Higlinel 
* or otherwiſe ſuppreſſed or diſſolved, « 
* which — to any of the Monaft 
* ries, Abbies, Priories, or other Religiu 
Houſcs that ſhall be ſuppreſſed or diſſolve 
* 
4 
4 
4 
0 
* 
- 
4 
8 


* by the Authority of the Act, ſhall hat 


and enjoy the ſaid Scites, Circuits, M. 
nors, Lands, Tenements, Rents, Rev 
ſions, Services, Tithes, Penſions, Portiit 

Churches, Chapels, Advowſons, Pan 
nages, Tithes, Entries, Conditions, Int 

* reſts, and all other Hereditaments cot 

* tained, and expreſſed in their Letters I: 

* tents now being thereof made, and ! 
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© be contained and ſpecified in any Let- 
© ters Patents hereafter to be made, accord- 
© ing to the Tenor, Purport, and Effect of 
any ſuch Letters Patents.“ See the AF at 
large. 

By the expreſs Words of this Statute, not 
only all the Manors, Granges, Lands and 
Tenements, but alſo all the Tirhes, Penſions, 
and Portions of Tithes of ſuch Monaſteries, 
Sc. as were not above the yearly Value of 
200]. are given to the Crown in as large 
and ample Manner as the Abbots, Fe. had 
or ought to have the ſame in Right of their 
Houſes. And by the next ſubſequent Clauſe, 
the King's Patentee is to have not only the 
Manors, Lands and Tenements, but alſo the 
Tithes, Penſions, Partions, and all other In- 


tereſts, according to the Purport and Effect 


of the Grant. 
But notwithſtanding the Extenſiveneſs of 
the Words in this Act, That the King, his 


Heirs and Affgns, ſhould have thoſe Lands 
in as large and ample Manner as the Abbots, 
Priors, &c. yet it was reſolved in the Caſe 


of Sydown and Holme, Cro. Car. 424. and 


1 Jon. 370, 373. That ſuch Privilege as the 


Abbots, &c. had of being diſcharged of Tithes, 
was not preſerved by theſe general Words. So 
great an Influence had the Authority of the 
Clergy at that Time, over the Judges of our 
Law, as to induce a Judgment contrary to 
the expreſs Words, as well as the Spirit and 
Intent of that Act of Parliament; and the 
like Motive, or ſome other Principle, re- 
ſtrictive of the King's and Subjects Rights, 
hath alſo induced ſome later Judges to be of 


14 the 
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the like Opinion. See 1 Sid. 320. 1 Lev. 18; 
2 Keb. 28, 175, 472. x 

And to the ſame Purpoſe we find a late 
Author (a Clergyman) arguing, that not. 
withſtanding the ſaid Statutes 27 & 31 U. g 
Sc. no Diſcharge of Tithes (I ſuppoſe he 
means in the Haids of a Layman) is non 
good, by the Aid of the ſaid Statutes, nei. 
ther by Privilege nor by Preſcription, nor 
by Real Compoſition. To prove which, be 
cites the ſaid Caſe of Sydown and tin, 
which I conceive does not clearly warrant his 
Opinion. 

In a Prohibition a Surmiſe was, That 1 
Prior of a Friory diſſolved by the ſaid Stat 
27 H. 8. held the Lands (for which the 
Tithes are demanded) diſcharged therefrom, 
Time out of Mind, for himſelf, his Farmer 
and Tenants for Life or Years Two Points 
are moved. Firſt, Whether the Prior's Pre- 
icription in non Decimando was determined by 
the Diſſolution of the Priory, or ſtill remain- 
ed to the King, without the Aid of the Sta- 
tutes 27 H. 8. and 31 H. S. c. 13. And to 
this Point it was argued: 

That in Regard the Land hath been dil 
charged in the Hands of Spiritual Perſons, 
Time out of Mind, who were admitted to 
be capable of ſuch Diſcharge, it may be 
wel] intended to have been originally fo by 
Compoſition Real; and then it ſhall go 
with the Land, as 8 E. 4. 14. and F. N. B. 
41. where it is ſaid, That a Lay Perſon ma) 
hold Lancs diſcharged of Tithes by Com- 
poſition, and thereon have a Prohibition; 
ald much more a Spiritual or Mixed * 
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(is the King) and then it ſhall go with the 
Land; and it was alſo ſaid, that ſuch Pre- 
ſcription de non Decimando being fixed in a 
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Preſcription de 


Spiritual Perſon, by the Diſſolution came to non Peci- 


the King, being (a) Perſona mixta, and fo to 
his Patentee. And of this Opinion, in the 
whole, ſeemed Croke Ch. Juſt. and though 
in ſome Particulars, Brampſton, Jones and 
Barkley held the contrary, yet they agreed 
that ſuch} Compoſition Real, in the Caſe of 
a Layman, if it may appear, ſhall be a good 
Diſcharge, and ſhall go with the Land. But 
becauſe a Spiritual Perſon may be diſcharged 
by Grant, as well as by Compoſition Real, 
it ſhall be intended in Favcur of the Church, 
to be by the moſt general Courle. (Q.) i. e. 
by a Grant of Privilege (which they ſaid was 
only a Perſonal Diſcharge,) (Q,) and deter- 
mincs with the Corporation (Q,) and not by 
any Real Compoſition, unleſs it could be 
ſhewed, (:) Sce 1 Cro. 422. 1 Jen. 368. 
1 Rol. Abr. 654. 

But the Reader may obſerve from the ſe- 
veral Queries in this Caſc, that the Ground 
and Foundation of this Caſe is very much 
ſuſpected, and the Court ſtretched their 
Judgment too far in Favour of Mather 
Church, or elſe they could never have con- 
ceived a local Grant of Privileges to be only 
Fei ſonal, nor have imagined fuch a Grezt, 
and not a Real Compeſition, the latter being 
more rational to be preſumed than a Grant, 
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without any Conſideration, (for fo are : 
thoſe Grants ſuppoſed to be). 
But, as is before obſerved, Croke Ch. Juſ. 
was upon better Reaſons induced to be d 
Diſcharge by a different Opinion. And in a like Cut 
Grant, k. Dedderidge ſaid, that if it be alledged, tha 
the Abbey was founded before Time of Me. 
mory, and that from the Foundation, untl 
the Diſſolution, the Land had'been diſcharged 
of Tithes, this had been good. To which 
Coke agreed, 1 Rol. Rep. 54. Dr. Leyfeld's 
Caſe. And though Hobart admits, that: 
Diſcharge by Compoſition, Bull, Canon « 
Order, were but Perſonal, and died with th: 
Body, without the Aid of a Statute to fup- 
port them, (which implies that the ſaid Ad 
continued the Diſcharge in the Hands of the 
King, Cc.) Yet he further held, that a Dil. 
charge by Preſcription is of another Nature, 
For, having been always (as a Preſcription 
preſumes) in Spiritual Hands, the Law wil 
adjudge, that it was never charged with 
Nen charge & Tithes, or as the pleading is, (a) Quod ſen: 
Preſeription. per, &c. immunis erat 4 Solutione Decimarun, 
i. e. negative nen privative, always uncharged, 
not diſcharged. 

And the Reaſon hereof was, that being 
Spiritual Perſons, they were able to miniſter 
to themſelves Spiritual Rights, and therefore 
progeny fr performing Officium, they might well retain 
are due bur Beneficium, and fo this Non-charge ſtanding 
where the Of- upon Preſcription, was inherent in the Land, 
Ace is per- 
formed. Wy 

(a) That always, &C. it was free from the Payment 
of Tithe. 


According to 


not 


7. 


are al 


h. Juſt 
0 be of 
ce Caf 
d, that 
of Me. 
1, Until 
charged 
Which 
eyfield's 
that 2 
non or 
1th the 
to ſup- 
id AQ 
of the 
a Dil 
Nature, 
ription 
W wil 
| with 
d fen- 
narun, 


arged, 
being 


iniſter 
refore 
retain 
inding 


Land, 


— Xſ— 


Payment 


not 


The Law of Tithes. Cap. 7. 


not as a Thing given, but as a Non-ens, not 
as a Diſcharge, but as a Non-Charge. Thus 
Lands that never yielded Tithes, and Lands 
of the leſſer Monaſteries, and ſo free of 
Tithes, the King by the Stat. 27 H. 8. and 
his Patentees were to hold Free, not by rea- 
fon of any Privilege, which did need to be 
preſerved by Statute, but even by any Grant 
of the Land by any Kind of Conveyance. 
And therefore though a Diſcharge by Bull or 
Compoſition was ta die with the Perſon, yet 
if it was once run Time out of Mind, Sc. 
it was then to be pleaded and uſed as a Non- 
charge by Preſcription, which was a Title of 
Diſcharge by the Temporal Law; and if it 
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were impugned, it was to be drawn by Pro- Hew tried. 


hibition to a Trial at the Common Law, and 
this without the Help of any Statute. So 
clear was that great and learned Judge in his 
Opinion, that Preſcription is a good Diſ- 
charge of Tithes of Lands given by the ſaid 
Stat. 27 H. 8. See Hob. 113. 1 Jon. 2. and 
2 Cro. 607. S. C. Vide poſs. 


But here I think myſelf obliged to give Watfon, p. 


the Reader the before-mentioned Author's 515+ 


Senſe of this Act of Parliament, in his own 
Words, viz. | 

As for the Stat. 27 H. $. The Lands there- 
by given to the Crown were ſuch Monaſte- 
ries, Priories, or other Religious Houſes, as 
were not above the clear yearly Value of 
2001. and thefe are not thereby made free 
from the Payment of Tithes, although they 
were by the ſame Statute given in as large 
and ample Manner as the Abbots, Cc. had 
the ſame in Right of their Houſes. 445 
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all ſuch Lands, &c. were by this Statute 
given or conveyed to the Crown, which did 
belong to any Monaſtery, Abbey, or Priory, 
as at any Time (within one Year next) be- 
fore the making of the Act had been given 
or granted to” the King by the Governors 
thereof, under their Covent Seal, or that 
otherwiſe had then been ſuppreſſed or dil. 
ſolved. And (fays he) this Statute, nor any 
other, not containing any Clauſe or Words 
of Diſcharge, the Lands thereby given have 
been, ſince the ſaid Statute, ſubject to the 
Payment of Tithes, although they might be 
free from that Duty whilſt in the Hands of 
the Religious Poſſcſſors, or if their Right to 
them had continued. 

And therefore in this Caſe, if a Prior, Ce. 
had been diſcharged by Privilege only, (that 
is by Bull or Canon) by Brampſton, Jones 
and Berkley againſt Croke, the ſaid Statute 
27 H. 8. doth not preſerve this Privilege, 
becauſe there are not any Words therein, 
that the Lands: given thereby ſhall be diſ- 
charged, as the Abbots, c. held them; and 
general Words will not preſerve Privileges 
(to the King) which were determined (this is 
denied, being only transferred) unleſs ſpecially 
revived. 

All theſe Judges (Mich. 11 Car. 1.) fur- 
ther ſaid, that the Statute 31 H. 8. doth not 
extend to free Lands given by the former 
Statutes; for all the Scope of the ſaid Statute 
is only to extend to Abbies which came to 
the King after the Fourth of February 27 H. 8. 
and all Abbies which came to the King by 
the ſaid Statute 27 II. 8. came to him upon, 

or 
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or before the 4th of February 27 H. 8. and 
to thoſe the Statute of 31 H. 8. doth not 


* intend to extend. For in every Branch are 4 Maniſeſ 
mentioned only the Abbies, &c. which came Faſjuy. 
to the King after f 27 H. 8. and although f D Virtue 9. 


this Clauſe to be diſcharged of Tithes be in 
the Body of the ſaid Act, yet it muſt be 
expounded and coupled with the Clauſes be- 
ſore, which mention and intend only what 
came to the King after the ſaid fourth of 
February 27 H. 8. and doth not extend to 
ſuch Abbies, &c. as came to the King upon 
the ſaid fourth of February 27 H. 8. and 


Jones ſaid, Although it is no Statute till the it is true, 
End of the Seſſion, when the King's Aſſent - Jon ad 


is given; yet when there hath been a Seſſion, 
it ſhall have ſuch Relation to the firſt Day of 
the Seſſion, that they velt actually in the 
King the ſaid fourth of February 27 H. 8. 
(inferring that they were not veſted in him 
after the ſaid fourth of February) and, That 
the King ſhall have the Rents incurred after 
the firſt Day, and before the Jaſt Day of the 
Seſſion; and if they be paid in the Interim 
to the Abbot, Sc. they ſhall be paid again 
to the King; and both Jones and Brampton 
relied upon a Judgment 18 Jac. 1. in the 
Common Pleas, between Gerrard and Wrigłt, 
wherein it is ſaid to be held upon ſolemn 
Argument by Hobart, Winch and Hutton, 
Juſtices, That the Statute 31 H. 8. doth not 
extend to Abbies which came to the King by 
the Statute of 27 H. 8. And that in this 
Court, in the Caſe of Whitton and Weſton, 
for the Poſſeſſions of the Abbey of St. John 
of Jeruſalem, 4 Car 1. where the Queſtion 

being, 
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being, Whether the ſaid Abbey came to the 

King by the ſpecial Act of 32 H. 8. all the 

four Judges agreed the Caſe of Gerrard and 

Wright was good Law, that the Abbies which 

came to the King by the 27 H. 8. were not 

within the Privilege of 31 H. 8. nor to have 

the Benefit of the ſaid Statute of 31 H. 8. 

Why then were And Berkley Juſtice inſiſted much, that this 
_ dme = Privilege to be diſcharged of Tithes, being a 
— Man- meer Spiritual Privilege, was determined by 
ner, c. in- the Diſſolution of the Abbies, and tied only 
ſerted in the to their Bodies and Perſons, and that it can- 
_ F. not be revived without eſpecial Words, which 
77 are not in either of the Statutes of 27 H. 8. 
or 31 H. 8. and that although the Stat. of 

31 H. 8. doth extend to the ſaid Abbies ſup- 

preſſed by the Stat. 27 H. 8. yet there is a Sa- 

ving in the ſaid Statute of 31 H. 8. of all 

Rights and Intereſts, except to the Donors, 

the Abbots, Sc. So that the Perſons which 

have Right to Tithes are preſerved by this 

Saving. But this Point was denied by all 

the other Judges in their Arguments, who 

held, that the Saving any Right, Sc. doth 

not extend to any Perſons to ſave their Right 

againſt ſuch Privileges, being againſt the 

Words and the Intent of the ſaid Statute; 

wherefore for the Reaſons ſupra, but princi- 

pally for that the Abbey diſſolved appeared 

to be ſuppreſſed by the ſaid Stat. of 27 H. 8. 

by the Opinion of the ſaid three Juſtices, 

contra Croke, it was adjudged for the Defen- 

dant, and a Conſultation awarded in the ſaid 

Caſe of Sydown and Holm, 1 Jones 368. and 

1 Cro. 422. Noy 97. Sce alſo 1 Jones 2 & 6. 

2 Cro. 607. and Hob. 306. 113, 295, at” 
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To ſhew at large the Errors of that Judg- 
ment, in the Caſe of Sydown and Holm, 
would require a juſt Volume ; I ſhall there- 
fore only content myſelf at preſent, with ob- 
ſerving (beſides what is noted in the Margin 


ſipra) that the Opinions of the three Judges 


in Support of it, ſeem to be grounded chiefly 
on the Notion of Tithes being due (a) Jure 
Divino, to Eccleſiaſtical Perſons, and to ſuch 


s were privileged by the Pope's Bull, &c. 


2nd therefore the Lands they held might well 
be diſcharged of Tithes, as Sacred, whilſt 
they continued in thoſe ſacred Hands; which 
could not be held ſo diſcharged, even by the 
King himſelf, or his Patentee, notwithſtand- 
ing the ſaid Act 27 H. 8. had transferred 
not only the ſaid Lands, but alſo all the 
Tiles, Penſions, Portions, Rights, Conditions 
and Intereſts, in as large and ample Manner as 
the Abbots, Priors, &c. held the ſame, &c. 
And the Conſequence of that Judgment muſt 
be, that though the Act veſts the Lands fo 
diſcharged, Cc. in the King, yet the King 
could not hold them ſo diſcharged, c a 
Propoſition ſo highly irrational, as nothing 
can ſupport it, but that Opinion of Berkley, 
That it was a meer Spiritual Privilege, and 
determined by the Diſſolution of the Abbies, 
and that it was tied only to their Bodies and 
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Perſons, Sc. And though the other Judges Note; tbi, 
could not come up to the Abſurdity of theſe 4-11 Car. 1. 


Premiſſes z yet two of them, viz. Brampſton 
ind Jones (influenced, as ſuppoſed) concurred 


OC — — ————; * FATE! 
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(ea) Bs Divine Right. 
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Hetley 133. 


Stat. 31 H. 8. 
c. 13. ſect. 31. 
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with him in as abſurd a Concluſion 3 where; 
Croke ſeems more impartial and unbiaſſed in 
his Judgment, and conſequently his Opinion 
mult have greater Weight with all unpreju- 
diced and diſintereſted Minds. 

And yet the Miſchief of that Caſe ſeems 
to have been derived down to our own 
Times; fo great is the Force of Precedent 
and Example in Courts of Law, &c. as ma 
be ſcen in the Caſe of Bolls verſ. Atkinſon, 
Trin. 13 Car. 2. B. R. where, though an 
Abbot, Time out of Mind, had held Lands 
diſcharged of Tithes, yet it was adjudged 
the Aliente, or Patentee, ſhould be charged 
with Tithes. See the Caſe 1 Lev. 185. 1 


Sid. 320. 1 Keb. 162. 2 Keb. 28, bo, 8 
162, 173. Q. 2 Show. 184, 439, 460. 


The next Statute whereby Monaſteries, Ec. 
were diſſolved, and their Lands given to the 
Crown, is that of 31 H. 8. c. 13. Wherein 
there is a Clauſe for freeing thoſe Lands, and 
others given by the former Statute, from the 
Payment of Tithes, Sc. viz. * And where 
as divers and ſundry Abbots, Priors, Ab- 
* beſſes, Prioreſſes and other Eccleſiaſtica 
* Governors and Governeijcs of the ſaid Mo- 
* naſteries, Abbathics, Priorics, Nunneries, 
Colleges, Hoſpitals, Houſes of Friars, and 
other Religious and Eccleſiaſtical Houks 
and Places have had, poſſeſſed and enjuyed 
divers and ſundry Parſonages, appropriated 
* Tithes, Peiijions aud Portions; and were «l/0 
« acquitted and diſcharged of and for (from 
* the Payment or Payments of Tithes to be 
paid out, and for their ſaid Monaſterics, 
Abbathics, Priories, Nunncrics, © - 
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© Hoſpitals, Houſes of Friars, and other Re- 
 Jigious and Eccleſiaſtical Houſes and Places, 
* Manors, Meſſuages, Lands, Tenements and 
«© Hereditaments : Be it therefore enacted, 
© by the Authority aforeſaid, That ag well 
© the King our Sovereign Lord, his Heirs and 
* Succeſſors, and all and every ſuch (other) 
© Perſon and Perſons, their Heirs and Aſſigns, 
* which have or hereafter ſhall have any 
© Monaſteries, Abbathies, Priories, Nunne- 
© ries, Colleges, Hoſpitals, Houſes of Friars, 
or other Eccleſiaſtical Houſes or Places, 
© Scites, Circuits or Precincts, of the ſame 
© or any of them, or any Manors, Meſſua- 
ges, Parſonages appropriate, Tithes, Pen- 
ans, Portions, or other Hereditaments, what- 
ſoever they be, which belonged or ãpper- 
* tained, or which now belong or appertain 
© unto the ſaid Monaſteries, A bbathies, Prio- 
ties, Nunneries, Colleges, Hoſpitals, Hou- 
fes of Friars, or other Religious and Eccle- 
ſiaſtical Houſes or Places, or unto any of 
them, ſhall have, hold, retain, keep and 
* enjoy, as well the ſaid Parſonages appro- 
* priate, Tithes, Penſions and Portions, as 
the ſaid Monaſteries, Abbathies, Nunne- 
ties, Colleges, Hoſpitals, Houſes of Friars, 
and other Religious and Eccleſiaſtical Hou- 
ſes and Places, Scites, Circuits, Precinct: 
* Manors, Meaſes, Lands, Tenements and 
' other Hereditaments, whatſoever they be, 
and every of them, according to their (i. e. 
' the Abbots, Priors, Sc.) Eſtates and Ti- 
tes, diſcharged and acquitted of Payment of 
' Tulbes, as freely and in as large and ample 

. * Manner, 
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Manner, as the ſaid late Abbots, Priorg 


Abbeſſes, Prioreſſes, and other Eccleſiaft. WW 5! 
cal Governors and Governeſſes, or any d By 
* them, had, held, occupied, poſſeſſed, uſed, l V 
© retained, or enjoyed the ſame, or any Par. ) 7 
© cel thereof, at the Days of their Diſſolution, Heirs 
* Suppreſſion, renouncing, relinquithing, for- N nple 
* feiting, giving up, or coming to the King! lame ; 
* Highnets, of ſuch Monaſteries, Abbathies I That 
© Priorics, Nunneries, Colleges, Hoſpital Parſor 
* Houfes of Friars, or other Religious o WI” Por 
« Eccleſiaſtical Houſes or Places, or at de] 
Day of the Diſſolution, Suppreſſion, re ouſe 
* nouncing, relinquiſhing, forleiting, giving Lands; 
© up, or coming to the King's Highneſs d wt on 
any of them; this Act or any Thing here WF" 9 
in contained to the contrary notwithſtand- ſec, 
y ing.“ BOrs, 1 

Note; this Act had a Retroſpect to a. Lit 
neral Survey taken 26 H. 8. whereby ſuc 1 
Monaſteries in England and Wales, as wer be Abt 
of the yearly Value of 200 J. and upwards , And 
were taken and returned, and were in Puri [ the 
ance thereof diſſolved by the ſaid Statut lgious 
31 H. 8. and by the Words thereof werfe we 
intended to be diſcharged and acquitted fron though 
the Payment of Tithes, as freely, and in a of then 
large and ample Manner, Sc. ut fupra, tho” H. 8 
another Conſtruction has been given thereto. Havi 
Viae infra. my 0 

See a Liſt of the Monaſteries, Abbie bat n. 
Sc. of above 200 J. yearly Value, whic xa 


were diſſolved by the ſaid Act 31 H. 8. vit 
their reſpective Names, Values, and wi 


Finn © - 
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7. 2 291 
Pri Hum; and in Watſon's Compleat Incumbent, 
Ms . 51g #0 26. (a) & hic in Finem. | 

any d By the former of theſe Acts, viz. 27 H. 8. 
3, uſed, l Monaſteries, Priories, &c. under 200 J. 
ny Pr.) ber Annum, were veſted in the King, his 
elution lers and Aſſigus for ever, in as large and 
tg, for mple Manner as the Abbots, Sc. held the 
e King ame; and by the later Stat. it is enacted, 
bath WY ITbat where Abbots, Priors, &c. held any 
olpita Parſonages, appropriated Tithes, Penſions, 
ous dor Portions, or were acquitted, or diſcharged 
” at th om the Payment of Tithes, for any their 

on, 1 ouſes, Places, -Scites, Manors, Meſſuages, 

givin Lands, Tenements, or Hereditaments, &c. 

hnefs of BR”! on the King, bis Heirs and Succeſſors, but 

ng here 0g ober Perſon, his Heirs and Aſigns poſſeſ- 

ichſtand- ed, or to be poſſeſſed of ſuch Hotſes, Ma- 

yrs, Lands, &c. ſhould hold the ſame, and 

_ cory 75 Uu 72 diſcharged and 

by ſoc i"14itttd of the Payment of Tithes, as freely as 

40 were be Abbott, & c. themſelves. * 

apwarks And here we may alſo obſerve, that not Not all Ms: 
n Puff l the Monaſteries, Priories, and other Re- rie under - 
1 Statue eious Houſes, not above 200 J. yearly Va- 2 __— 
of ven, were difſolyed by the Statute 27 H. 8. 3, t yy 


ted fra tough they might have been ſo, but ſome 31 H. 8. 


of them were diſſolved by this later Statute 
31 H. 8. and the Reaſon is, becauſe there is 
Proviſo in the former Statute (which indeed 
$ left out in the printed Statutes at large) 
Abbis Tat notwithſtanding that Act, the King 
rt by his Letters Patents, under the 
g, vil rcat Seal of England, continue any of the 


—_——. 


or, pr 3 
ors * (a) And here at the End. (5) 4 Tear. 
U 2 ſaid 


F The Law of Tithes, Cap. 7. 293 


and Note Hob. 307. 1 Jon. p. 2. and 
0 7 2. an ro. 
| 4 607. S. C. But — peruſal + Fobarts —_ 
ved b gument, and the Acts and Clauſe ſupra, I 
we” mall leave the Force of this Reaſoning to 
— pA PEN 
ain further urged by the ſame Arguers, hat Lan 
H. 1 nd with more Truth, that all 3 of — 
Chamber ands that did belong to the greater Mo- Ae 
ReQon Arnie diſſolved by 31 H. 8. or of thoſe _— 
fan eſcr Monaſteries, continued by the King's 
nh 7 Patents, and alſo diflolved by the 
Abbey ame Statute, are not diſcharged from the 
med ayment of Tithes, but only ſuch of them 
WW] >a held diſcharged by the Religious 
14 erſons themſelves, who enjoyed them ſo 
* charged before the Diſſolution. 
ng to t But of thoſe held ſo diſcharged, it is ſaid, 
27 Hl * were held abſolutely diſcharged, others 
icing all: ** only whilſt they remained in the 
me oi ual Occupation and Manurance of the 
disch thereof: But Quere of this later 
* ind; for if fo, the King himſelf, it is ſaid, 
| the fi not hold them diſcharged. 
de Real he Arguer further ſays, that ſuch Lands 4b/e/utely dif- 
\ is th were held abſolutely diſcharged, were ſuch che. 
he Corp * diſchargeg originally, either by Com- 
wey img ton Real, or by Bulls or Grants of the 
the Ku“ (not a Word of the King or Parlia- 
ud not! bent) and for this or that Parcel of Land, 
2 this or that Sort of Tithe only; ſo reſtric- 
r are the Clergy in Caſes of Diſcharge. 
me the! en Preſcription may well reſtrain the Preſcription 
g. yet s arge to this or that particular Land, 
them, u pecies of Tithe. (But what has that to 
uſe of! with the Pope's Bulls or Grants, c.?) 


> Preſcription, in its Nature and Quality, 
U 3 O 


them. 8 
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and Grant, is quite different from a Bull or Grant 4 ſol 


their Diffe- 
rence, vide 
ante, 


Preſcription in that Prohibitions in this Caſe, pon th 


Non Deci- 
mando by 
Laymen. 


Ablorute!, y 


freed in bb 


Re pedts. 


Diſcharged therein, importing a Non-charg: 


Preſcription is a Law, and always ſuppoſes u 
original and antecedent Right. not is be liz ite © 
ble to this or that Charge; a Bull or Grant i: * 
properly a non obſtante, or Diſpenſation fron profit 
a Law, as in this Caſe of Tithes: A Pr geed 
ſcription from Payment implies a Law 
Right not to pay ; but a Grant not to py 
rs a Diſpenſation from an antecedent Lau af Zee 
Right; and accordingly the following Cat 1100 
is put not upon the Pope's Bull or Grant, 3 
Mr. Watſon ſuppoſes, but upon an Origind 
and preſcriptive Right, viz. | 

A Parſon ſued for the Tithe of Hay and 
Grain within the Demeſnes of a Manor with 
in a Pariſh, of which the Dean and Chapt 
of P. after the Diſſolution of Monaſteriz 
were Owners, in Regard, That «within th 
Time whereof the Memory of Man was mt | 
the contrary, both before the Diſſolution and | 
the Time of the oy og of the Abbey, u 
which the Manor, Sc. formerly did belong 
wo ſuch Tithes of Hay and Grain, (but ol 
other Tithes, as Wool, Lamb, Sc.) wn 
paid by the Farmers, or Occupiers by Leaſe | 
at Will, being Lay Perſons. And it was fa 
by the Judges and Clerks of the Cour 


Statute 31 H. 8. by Virtue of the Wor 


were very ordinary. er 349. 
And hence it appears, that ſuch Lane 
as are free by Preſcription, in either Rs 
ſpect, i. e. ſo that no Tithes ſhall be paid 
ſuch Lands, or that none ſhall be paid « 
this or that Sort of the Produce thereof, 3 
WE: abſolute! 


uppoſe 
ſacrefor 


— — 
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495 


: 7. ibſolutely freed from the Payment thereof, 
Trant; o as the ſame Freedom extends not only to 
poles de Owners, but alſo to their Tenants, Far- 
tO be lis mers and Occupiers under them. Og 
Grant vi and yet it is ſaid, not all that receive any 
ion fn poft from the Lands belonging to a Manor 
A Pre freed as aforeſaid, ſhall be underſtood to be 
Law u Tenants, Farmers, or Occupiers within that 
Xt to p Statute; for if one or more Perſons have 
C Law a Libertatem Falcandj, to make Hay only, or 
ing Cal alſo) to put their Cattle on the Lands that 
rant, A belong to ſuch a Manor as Appendant to 
| orignulteir Houſes, &c. they are but Commo- 
ners, and not Farmers or Occupiers, be- 
Hay a0 due what is taken is taken as à Profit Ap- 
nor with. prender; and therefore, if a Preſcription be, 
| Chapt that the Abbot, his Farmers, Tenants and 
onalterrQccupiers of the Lands, ſhould be diſcharged 
thin ef the Tithes of the Lands, where the Com- 
'as 1! "Si moners had fuch Privileges, it ſhall not be 
on and f emended to them, as is held in 2 Bulli. 
Abbey, tt 248. and 1 Rol. Rep. 53. S. C. (a) Sed 
d belong Quere if Law: For, I —4 it, if the Land 
s " diſcharged, the Profit Apprendre muſt be 
. too. 
Lea Nor can I entirely agree with Mr, Watſon Some Opinions 
; was {at (and ſome other Opinions) in what he fur- cenfared. 
e Coulter urges, viz. That theſe Titles of Dif- 
upon t» charge, being for the maſt part loft, run out 


he Ma o Preſcriptions; and that from thence all 


n-charg cher Preſcriptions, De non Decimando, are 
i luppoſed to have their Beginning, and that 
2 ſacrefore it is needleſs, when a Diſcharge is 
e paid | — — — N 

e paid e e But quere, 

ereof, d | U 4 ' to 


abſolute 


» 
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to be ſhewed, to ſet forth the Original there. 
of, otherwiſe than by Preſcriptions or that 
they were held by ſuch Monaſteries diſſolved 
by 31 H. 8. Time whereof, Sc. free from 
the Payment of Tithes: For, ſays he, it ſhall 


be preſumed, that it was by lawful Mean 


Manner of 
Diſcharge of 
Abbey Land. 


(I ſuppoſe he means the Pope's Bull or Grant, 
for he before reſtrains the King and Parliz 
ment.) See 1 Leon. 241. « Beſides, he here 
makes ſuch Grants the Parents of Preſerip- 
tion, and antecedent to it; whereas the con 
trary might be eaſily proved, viz. that Pre 
ſcription is an original Right, and is always 
ſuppoſed to be antecedent to a Grant. Nor 
can a Grant ſupport a preſcriptive Right, 
And here the Queſtion might be aſked, What 
Grant can be ſuppoſed of thoſe preſcriptive 
Rights of being Tithe-free in the Wolds or 
Wilds of Kent and Suſſex, &c.? and yet I ad. 
mit ſome Great Authorities favour the other 
Opinion. t | 

And accordingly it has been held, that 
in a Declaration upon a Prohibition, the 
Plaintiff ought to ſhew not only, that the 
Abbot held the Lands diſcharged at the Time 
of the Diſſolution, but alſo how (or by what 
Means, and in what Manner) he held the 
ſame ſo diſcharged : For that che Statute 
31 H. 8. faith, in as large and ample Manner 
as the Abbot held, Sc. So that the Starute 
pinches upon the Manner it was held by: 
Beſides, ſay they, ſuch a Claim of Diſcharge 
of Tithes is contrary to common Right ; and 


therefore ſhall be taken ſtrictly, by Hobart, 


Hutton and Winch, contra Warbarton ; and 
yet they all agreed, that to ſay, the Lands 
ö | were 


cleſiaſ 
of the 
hibitic 
he, ar 
of all 
IOS. ( 
and h 
good, 
a Prob 

Anc 
Vicar, 
Claim * 
cil of 
For be 
bliſhed 
& ant 

And 
preſcril 


i —— 


( 


7. 
| there. 
or that 
iſſolved 
e from 
it ſhal 
Mean; 
r Grant, 
Parlia- 
he here 
reſcrip- 
he cons 
nat Pre- 
always 
t. Nor 
| Right 
|, What 
criptive 
( olds or 
et I ad- 
he other 


Id, that 
on, the 
that the 
he Time 
by what 
ield the 
Statute 

Manner 
\ Starute 
eld by: 
1ſcharge 
ht; and 
Hobart, 
an; and 
e Lands 
wer: 
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were held Tithe-free Time out of Mind, 
may be a ſufficient Diſcharge ; and ſo doubt- 
leſs it will, if that Point be put in Iiſue, and 
2 Verdict found thereon. See Ney 97. 1 
Jon. 6. Hob. 295. Sed Quere, it Hobart's 
Opinion ſupra be not miſreported ; for elſe 
he ſeems repugnant to himſelf, and the Opi- 
nion he delivers in p. 113. of his own Re- 
ports. (a) Vide ante. 


297 


Note allo the Vicar of Cheſbam's Caſe in Preſcriptions 
Hetley's Reports, viz. The Earl of D. had a in non Deci- 
Manor in the Pariſh of C. which extended mando. 


into L. where there is a Chapel of Eaſe; and 
the Vicar of C. libelled for Tithes in the Ec- 
cleſiaſtical Court againſt one of the Tenants 
of the Manor; and Hendon moved for a Pro- 
bibition, for that the Earl preſcribed, that 
ke, and all his Tenants, ſhould be acquitted 
of ail the Tithes of Land within L. paying 
105. (a) per Annum, to the Chaplain of L. 
and he ſaid, that ſuch a Preſcription was 
good, as was adjudged in Bowle's Caſe z and 
a Prohibition was granted accordingly. 

And it is to be obſerved, that no Parſon, 
Vicar, or Incumbent of a Church, could 
claim Tithes de Jure before the ſecond Coun- 
cal of Lateran, (i. e. Lyons) ſub Anno 1270. 
For before that Council no Pariſhes were eſta- 
bliſhed here in England, See 4 Mod. 337. 
& ante 23. 

And though it is ſaid, a Layman cannot 
preſcribe” in non Decimando, yet it is allowed, 


— 


( a) See before. (6) A Tar. 


that 
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that there may be a Cuſtom to exempt hin 
from the Payment of Tithes. Did. 341. 

And a Preſcription. to be diſcharged di 
Tithes may be good for a whole Hundred, 
or a Country, or a Diſtrict, may be good, 
though ir cannot be good for a particular 
Vill or Hamlet. Bid. 342. 

Yet it is ſaid a Cuſtom alledged in non De. 
cimando, though in a whole Hundred, Sc. i 
not good, except it be fhewn, that there 
was a ſufficient Maintenance for the Parſon 
beſides. hid. 236, 340. 

Alſo a Country, or Hundred, cannot pre- 


ſcribe in non Decimando, for Things that are 


tithable of common Right; but for Thing; 
that are not tithable of common Right, they 
may ſo preſcribe. Hicks verf. Woodifon, 1 
Salk. 655. See 4 Mad. 336. Cumberb. 40%, 
Skin. 560. | 

Alſo a Diſcharge, either by Compoſition, 
Bull, or Grant, muſt appear only by Pre- 
ſcription, and if it ſo a „ as to Lands 
given by 31 H. 8. * it ſhall be 
allowed at this Day. 1 Jon. 368. 

Alſo if an Abbot, or Prior, were ſeiſed 
of Lands diſcharged of Tithes, he that is 
ſeiſed of ſuch Lands may well preſcribe is 
non Decimando by the Statute 1 or 2 E. 6. 
which wills, that none pay Tithes otherwise 
than they were paid in forty Years before. 
See Moor 219. Branche's Caſe. 

But in that Cafe and others, it is faid, 
that a Man ſhall in no other Caſe preſcribe 
in non Decimando, but only in modo Dec 
mandi. Quer e. | 


þ 
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It is alſo noted, that no Abbot or Prior, Watſon 528. 
Ec. could make any ſuch Preſcription in non | 
Decimando, but where the Abbey or Mona- 
ſtery was founded before the Time of Me- 
mory, 1. e. before the firſt Year of R. 1. 

Amo 1120. that being the Time of Limita- 
tion of all Preſcriptions at Common Law. 
See 11 Co. 14. 2 Rol. Ar. 269. 2 Keb. 459. 
Fg 45 & 217. Raym. 225, Vide ante, 
1. 47. K. | 

Alſo by Statute 2a H. 4. c. 4. it has been Star. 2 H. 4. 
Enacted, That no Perſon Religious nor c. 4. Bulls 
$ Secular, of what Eftate or Condition that A yo — 
he be, by Colour of any Bulls, containing = — i. 

* ſuch Privileges to be diſcharged of Diſmes, ' 
* pertaining to Pariſh Churches, Prebends, 
* Hoſpitals, or Vicarages, purchaſed before 
* the Firſt Year of King Richard the Se- 
* cond, after the Conqueſt or ſithence, not 
executed, ſhall put in Execution any ſuch 
Bulls ſo purchafed, or any ſuch Bulls to 
* be purchaſed in Time to come; and if 
* any ſuch Religious or Secular Perſon, of 
* what Eſtate or Condition he be, from 
* henceforth by Colour of ſuch Bulls do 
* trouble any Perſon of Holy Church, Pre- 
f bendaties, Wardens of Hoſpitals, or Vi- 
* cars, ſo that they cannot take or enjoy 
be * the Diſmes, due or pertaining to them 

3 * of their ſaid Benefices, that then ſuch 
* Diſturbers ſhall incur like Proceſs and * * i. e. Pre- 
Pain, as is ordained by the Statute made munue. 
Dei * againſt them of the Order of Ciſteaux, in 

* the Second Year of our ſaid Lord the 
| King, that now is.“ See the ſaid Statute 


1 pate, 


By 


300 


Where a Mo- 
naflery <vas 
ſeiſed both of 
Lands and 
the Rectory 
ſimul, &c. 


The Law ok Tithes. Cap. 7. 


By this laſt Statute it appears, that as the 
Lands of Churches, Sc. founded ſince the 
Firſt Year of King R. 1. (2.) as aforeſaid, 
cannot plead Preſcription for an abſolute Diſ- 
charge of Tithes; ſo no Pope's Bull pur- 
chaſed ſince that Time can be pleaded as a 
Ground for an abſolute Diſcharge thereof, i. e. 
not only for the Owners whilſt occupied by 
themſelves, but alſo for their Farmers, Te- 
nants, or Occupiers, whether the Eſtate was 
belonging to any Religious Perſons, or did, 
or at this Day doth belong to any of the 
Secular Clergy; and yet I ſuppoſe a Real 
Compoſition, if it can be ſhewed, may be 
a ſufficient Diſcharge, if it was made ſince 
this Statute, or ſince the Time of Limitation 
of Preſcriptions ; provided it was alſo made 
before 1 Eliz. where the Tithes did belong 
to a Biſhop, or before 13 Elix. where they 
did belong to any College, Dean, Dean and 
Chapter, Archdeacon, Prebend, Parſon, Vi- 
car, Sc. as before is ſhewn. | | 

But though a Preſcription de non Deci- 
mando, without the Aid of an Act of Parlia- 
ment, is ſaid ſupra to periſh when a Spiri- 
tual Corporation is diſſolved, and the Lands 
come to a Lay Hand; yet by reaſon of the 
direct and pregnant Clauſe in the ſaid Stat. 
31 H. 8. a Preſcription in non Decimando is 


allowed to be of that Force, that where any 


of the Lands belonging to the Monaſteries 
diſſolved by the 31 H. 8. were within the 
Pariſhes whoſe Churches were appropriated 
to any of the ſaid Monaſteries, ſo that the 
ſaid Monaſtery was ſeiſed both of the ſaid 
Lands and Rectory ſimul & ſemel, Time yr 

0 
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of Mind, and paid no Tithes within the 
Memory of Man for the Lands, ſuch Lands 
ſhall be diſcharged from the Payment of 
Tithes by ſuch perpetual Unity of Poſſeſ- 
ſion, as was adjudged Mich. 34 & 35 Eliz. 
and Trin. 38 Eliz. &c. See 2 Co. 47, 48. 
the Archbiſhop of Canterbury's Caſe, and 
4 Leon. 47. Prowſe's Caſe; and Moor 528. 
Benton's Caſe. But touching Diſcharges by 
Unity, of Poſſeſſion, &c. fee the precedent 
Chapter. | 

Now the Lands, which before the Diſſo- 7hrce Orders 
lution, and to the Time thereof, were ge- charged bn | 
nerally held to be diſcharged from the Pay- 9 2 — * | 
ment of Tithes, whilſt in the actual Occu- 7;,4,, = 
pation and Manurance of the Owners, were Lands in their 
ſuch Lands as were held by thoſe of the 92 Handl. i} 
Orders of the Ciſtertians and Hoſpitalers, and f 
the Præmonſtrants; for though in the Time 
of H. 2. and about the Year 1150. Pope 
Adrian the fourth reftrained this Privilege to 
the Ciſtertians, Templars and Hoſpitalers, and 
afterwards Pope Clement the Third did, by 
his Bull, give the ſame Privilege to the Præ- 
monſtratenſes, (See Selden of Tithes 120. 
Bendl. 164. &c.) ſo that four Orders were 
then ſo privileged ; yet the Templars being | 
afterwards condemned for Hereſy, and dil- 1 
ſolved in the 4th Year of Ed. 2. there then | 
remained but three of the faid Orders fo i 
freed from paying of Tithes for the Lands 110 
in their own Hands, when the ſaid Stat. gr 
H. 8. was made. 

And yet not all the Lands they had at that 
Time were fo privileged, for no Lands ob- 


30² 


Se. John's of 
Jeruſalem by 
32 H. 9. c. 2 
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Council of Lateran, which was in the Yeat 
of our Lord 1215. were freed from the Pay. 


ment of Tithes, not even whilſt manured 
by themſelves, and by Conſequence, no 


Lands belonging to the Abbies, Sc. of thoſe 
Orders that were founded after that Council, 
are diſcharged from the Payment of Tithes, 
either in the Owner or the Tenants Hands 
tor by that Council the Privilege was limi- 
ted to ſuch Lands as theſe Orders had at the 
Time of the Council. See Selden of Tithes 121, 

Alſo it has been held (a) per Cur. (quere 
if good Law) that the Council of Lateras, 
which ſo freed theſe Orders from the Pay- 
ment of Tithes, was a general Law received 
in England, and that if Lands were diſcharged 
of Tithes by that Council, no after Covenant 
or Contract made by any Abbot to pay Tithes, 
could diſpenſe with this Privilege, or make 
the ſame liable to the Payment of Tithes; 
for being once diſcharged by that Council, 
they became always diſcharged, that Council 
being ſaid to be as forcible as an Act of Par- 
liament, which concludes all Parties. And 
the Court further held, that if there were an 
Agreement for Payment of Tithes, before 
the ſaid Council; yet the Council as a gene- 
ral Law, which includes all Mens Conſent, 
had diſcharged ſuch Agreement. See Hard. 
Rep. 101. Stavely verſus Ullithorn. 

Nor were all the Houſes of thoſe Orders, 
not ſurrendred or diſſolved by the Statute 
27 H. 8. diſſolved or ſurrendred by Force of 
the Stat. 31 H. 8. For thoſe of the Hoſp: 


—— 


(a) By the Court, guere. þ 
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tal of St. John of Jeruſalem were diſſolved 

by the Stat. 32 H. 8. c. 24. and not before. 

See 2 Brownl. 8. and ſo their Lands were not 

privileged from paying Tithes by Force of 

the ſaid Statute of 31 H. 8. (a) Vide mfra. - 
By the Stat. 31 H. 8. the Lands of ſuch N for 31 

Houſes, Sc. as were thereby diſſolved, mall H. 8. diſechar - 

be free from the Payment of Tithes, ſo far 84 9f Tither. 

only as they were free in the Hands of the 

Churchmen, viz. whilft they are in the Hands | 

and Manurance of the Owners thereof ; and | 

therefore it is neceſſary for the Party, who | 

would have the Advantage of this Privilege, | 

expreſly to ſhew and aver, that the Lands 

are in his Hands and Manurance ; for to ſay 

that he is ſeiſed of the Land is not ſufficient; 

for he may be ſeiſed thereof, and yet an- | 

other manure them, See Bendl. 164, 168, ff 

169. 
Alſo if the Lands of ſuch Orders ſo privi- Lay Owners 

ed, were in Leaſe for Years at the Time Ve the Die 

of their Diſſolution, and for certain Years 1 

before, yet the Lay Owners ſince the Diſſo- 

lution, ſhall hold them diſcharged whilſt ma- 

nured by themſelves; for although the Ab- 

bot's Farmer paid Tithes at the Time of the 

Diſſolution, yet as to the Abbot himſelf, the 

Inheritance was then diſcharged of Tithes ; 

and therefore the King, and his Patentee, 

ſhall have and hold the ſame ſo diſcharged of 

Tithes, as the Abbot held it. See 2 Cro. 

559. Porter v. Bathurſt, and Hard. 190. 

Wilſon verſ. Redmayne, &c. 


2 — — — — —— — * * 


— — A. 1 „ 


(a) See after. 


Yet 11 
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Where the Do- | Yet when an Abbot, having ſuch Privi. 

e — lege, had in the Time of Ed. 4. made 3 

Treg Gift in Tail, though the Abbey was diſſolved 
by the 31 H. 8. yet it was reſolved, that 
notwithſtanding the Clauſe of Diſcharge in 
the ſaid Statute, the Donee ſhould not be 
diſcharged of Tithes; for the Statute dif. 
chargeth none, but as the Abbot was dif. 
charged at the Time of the Diſſolution ; ſo 
that they muſt claim both the Eſtate and the 
Diſcharge under the Abbot ; but if by a 
common Recovery, the Reverſion had been 
barred before or after the Statute z or if that 
the Land had returned to the Abbot, or the 
King, before or after the Statute, the Cal: 
had been otherwiſe. See Hobart 248. and 
Hetley 133. S. C. Farmer verſ. Sherman. 


Where the Alſo whilſt the King's Title to ſuch Lands 
King's = doth remain, ſo that they be manured by 
nan are 4% his Farmers or Tenants for Years, or a 


charged, Will, no Tithes ſhall be 2 of them, al- 


though Tithes of them ſhould have been 
paid by the Farmers or Tenants of the 
Abbots or Priors that had them, at the 
Time of Diſſolution; and the Reaſon given 
is, becauſe the King himſelf cannot manure 
them. 

But. if the King, having ſo leaſed them, 
Sc. grants over the Reverſion, or doth {cll 
them, there the Farmer ſhall pay Tithes by 
Manwood. 2 Leon. 71. and Omen 56. S. C. 
Counteſs of Lennock's Caſe. But Tanfield 


ſaid, that the King's Tenants, for Life or 
Years, ſhould not be free in the former 


Caſe, but only his Tenants at Will. ec 
Meer 


Tl 
s 
the King 
King's I 
For in t 
vas agre 
pay Tit] 
Bowles v 

And 
Compoſt, 
if the Ki 
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alem, in England and Ireland, either for that 
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Moor 915. and it was agreed per Cur. That 
the King's Patentee is to be intended of the 
King's Farmers, and not his Patentees in Fee. 
For in the Caſe of the Foreſt of Savernacle it 
was agreed; That the King's Patentee ſhould 
pay Tithes. See 2 Keb. 29. and 1 Lev. 185. 
Bowles verl. Atkins. 

And ſo it was ſaid in the Caſe of one 
Compoſt, Mich. 14 Car. 2. Hardr. 315. That 


305 


if the King alien any of the Lands, whereof 


be is ſo diſcharged of Tithes, his Patentee 
ſhall pay Tithes ; and not only ſo, but the 
Preſcription of Diſcharge is deſtroyed for 
ever, though the ſame Lands ſhould come 
to the King's Hands again, by Eſcheat or 
otherwiſe. (Quære.) | 

However that Caſe was, I rake the Law 
clearly to be, That both the King's Patentee, 
and the Reverſioner, and their Aſſigns, ſhall 
have the ſame Privilege that the Abbot him- 
{elf had, viz. To hold them free whilft in 
his own Hands, and manured by himſelf, 
and not let to, or manured by another. See 
Bendlo. 143. 

The next Stat. after 31 H. 8. for the Diſ- 
ſolution of Religious Houſes, Ce. was 32 


H. 8. c. 24. which was made on Purpoſe to 
iſſolve the Hoſpitals of St. John of Feru- 


as ſome think) thoſe of this Order had 
Power to purchaſe, but not to ſurrender z or 
becauſe they were beyond Sea, at this Time, 
ad would not, nor could not be compelled 
o ſurrender as other Religious Houſes did, 
vhoſe Poſſeſſions therefore are at this Day 
held Tithe-free, as the Spiritual Men held 

them, 


Stat. 32 H. 8. 
c. 24. of the 
Hoſpitals of 
St. John of 


Jer alalem, 
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them, by Virtue of the Stat. 31 H. 8. al. until th 
though ſurrendered after the faid Statute way BW Deer 27 
made. After 
— — 2 And * 3 would the Lands of the the Tit, 
not furrender- Hoſpitals of St. John of Feruſalem, without the Tem 
_ —5 and alſo the 7. L L. given by hs. 
to them by Stat. 17 Ed. 2. had they been ll St. Jobn 
ſurrendered as the others were, and not diſ- formerly 
ſolved by this Special Act of Parliament of Lands o 
32 H. 8. upon which Occaſion great Doubt WM That the 
and Diſpute hath been, whether they ſhall JM the Privi 
be held Tithe-free by the King and his Px WM Tithes in 
eentee, as the (Religious) Corporations held mon Lav 
them, viz. whilſt they are manured by the Ml this Priv 


Owners thereof. Templars 

As to which Doubt, two Queſtions have lf for both 

been made. Laymen. 

Firſt, Whether by the Stat. 31 H. 8. thoſe . And ne 

Lands were diſcharged of Tithes? And That if ſ- 

Secondly, If not, Whether they were b the R 

diſcharged by this Statute of 32 H. 8. ? Monaſtery 

And as to the firſt Point the Caſe was, WW bad the | 

That whereas the Prior of St. John's of dt. 31 1 

| Jeruſalem had made a Leaſe for Years Peinted. 
2 of a Manor, two or three Years before M αε bef 
er Hands, un- the Diſſolution, and the Leſſee did pay WW 40 4 
til, c. Tithes to the Church of Rocheſter Proprie- Nc. 4e X 
tary; and after the Diſſolution, the King (MW Kc. 

granted the Reverſion thereof, in as ampl changed fr, 

Manner as the Prior had the ſame : It va el, &. 

held in Chancery by the Lord Chancellor W*cnded, * 

and Saunders, Southcote and Dyer, Juſtices the laſt, th 


upon Conſideration of the ſaid Stat. 31 charged, a 
H.8. c. 13. That after the Lands come to Clauſe, (. 
the Hands of the Reverſioner, they ſhall be - 
diſcharged from the Payment of Titi; 


untl 
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until they be let out to others to farm. See 


er 277. 
After this the Caſe was upon a Suit for Patentes of 
the Tithes of Lands formerly belonging to Templars 


the Templars, and which came to the Crown ©* 
by the Diſſolution of the ſaid Hoſpital of 
St. John of Feruſalem, as all the other Lands, 
formerly the Templars did amongſt other 
Lands of the Heſpitalers. And it was held, 
That the Patentee of ſuch ſhould not have 
the Privilege to be diſcharged from paying 
Tithes in Reſpect thereof; for by the Com- 
mon Law, a Lay Perſon was not capable of 
this Privilege. Quere then how either the 
Templars or Hoſpitalers could be diſcharged ? 
for both of theſe Orders were compoſed of 
Laymen, | 

And note; in that Caſe it was further ſaid, 
That if ſuch Lands had come to the King, 
by the Relinquiſhment or Diſſolution of any 
Monaſtery, the King himſelf ſhould not have 
had the Benefit of that Privilege, until the 
Stat. 31 H. 8. and by that Statute it is ap- 
pointed, That all Monaſteries, Abbies, &c. 
which before had come, or afterwards ſhould 
come to the King, by Suppreſſion, Surrender, 
c. the King ſhould have in ſuch Manner and 
Firm, &c. and that he ſhould have them diſ- 
charged from the Payment of Tithes, as the 
Abbots, &c. 


tne laſt, the King ſhould not hold them diſ- 
charged, and therefore they added the later 
Clauſe, (a) Sed Quære de hoc. 


{a) But quere thiz, 
X 2 But 


So as the Makers of that Law 4 fraine1 
intended, That by the firſt Clauſe, without Cie. 
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But this Statute of 32 H. 8. extends only 
to ſuch Poſſeſſions as came to the King 
by Surrender, Se. and ſhould be veſted in 
him by Force of the faid Act, and dot 
not extend to Poſſeſſions, which veſted in 
him by another Act of Parliament; accord 
ing to the Rule taken in the Archbiſhop of 
Canterbury's Cafe. 2 Co. 46. And theſe 
Lands here, in the Caſe ſupra, were given 
to the King by a Special Act of Parliament, 
viz. 32 H. 8. which hath the ſame Words 
in the firſt Clauſe, as the foregoing Act of 


31 H. 8. but hath not the Words of the {:- 


cond Clauſe. and therefore (ſay they) there i; 
no Clauſe of holding thoſe Lands diſchar- 
ged from Tithes; and it was adjudged ar. 
cordingly. | 

And in the ſame Term, another like Judg- 
ment was had between the ſame Parties in 
a' Prohibition upon a Demurrer, viz. Hil. 
2 Jac. 1. B. R. Cornwallis verſ. Spurlin, 
See 2 Cro. 37. and Moor 913. and in Uny 
and Bowwyer's Caſe, 2 Brownl. 8. and 20 
It was holden by Coke and Nicholls, againg 
Winch and Warburton, That a Purchaſer 
Lands of St. John's of Feruſalem Abould pay 
Tithes; and in the 18 Fac. 1. in C. B. al 
the Judges, but Warburton, held that the 
Purchaſer ſhould pay Tithes, as is ſaid Pa 
3 Car. B. R. Whittle and Wefton's Caſe. St 
Ney and Godb. 392. and Bendlo. 168. and 
I85. 

After which the Caſe was argued /eriatin 
at the Bench, by all the four Judges in B. R. 
and Whitlock held, that the Lands wel 
not diſcharged of Tithes, neither by tht 


31 H. 


Franklin 

The 1 
Order) t 
ters, Wa 
having, 


all the I. 


and of x 
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31 H. 8. nor by the 32 H. 8. Hide Chief 
Juſtice, held, That they were diſcharged by 


32 H. 8. and not by 31 H. 8. And Dadde- Za feed 
ridge and Jones held, That they were diſ- from Tirbe: by 
charged by the Clauſe of Diſcharge in 31 32 H. 8. 
H. 8. Or if not by that, yet by 32 H. 8. ®P: 24 


So that of the ſour Judges, only H/þitlock 
held, That ſuch Lands were not freed from 
the Payment of Tithes, and ——_ 
ment was given, That no Tithes ſhould be 
paid of ſuch Lands, viz, whilſt manured by 
the King or his Patentee, and not let to 
others. See 1 Jon. 182. Latch 89. Whitten 
verſ. }efton. Er 028 

But it ſeems this Judgment did not abſa- 
lutely clear or ſettle the Point; for after- 
wards the ſame Matter came again into 
Queſtion, in the King's Bench, at the Time 
when Sir Adatibew Hale ſat as Chief Juſtice 
there, viz. Trin. 25 Car. 2. when it was ad- 
judged by him and the whole Court, That 
the Lands which came to the Crown by 
the Stat. 32 H. 8. c. 24. ſhould not pay 
Tithes, by [Reaſon of the Words (Privi- 
leges, Ec.) in that Statute, And in the Ar- 
gument of this Caſe, all the Caſes before- 
mentioned were cited and conſidered, where- 
by that Queſtion feerns now at Reſt, See 
Rapmond 22 3. 3 Keb. 208, 217. Foſſet ver. 
Franklin, 


The next Statute (which is the Fourth in ia. 37 Hñ. öl. 
Order) that was made touching theſe Mat- c. 4. of Chan- 
ters, was that of 3 H. 8. c. 4. For the King 2% and Free 
having, by the three former Statutes, gotten gelt 


all the Lands, as aforeſaid, both of the leſſer 
and of the greater Abbies and Monaſteries, 


X 3 and 


: 
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Watſon 535. 


Raſtal. 272. 
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and alſo thoſe of the Hoſpitals of St. Joby 
of Jeruſalem; the Parliament in the next 

ace proceeded to give to the King the 
Lands belonging to Colleges, Chanteries and 
Free Chapels, and to diſſolve theſe Corpo- 
rations, c. 

It is true, what Mr. Watſon ſays, That ng 
Caſe is to be met with in our Books of Lay 
ppon this Statute, but only upon that of 
1 Ed. 6. c. 14. which he thinks to be the 
ſame with this. But the Reaſon why we 
have no Caſes reported hereon, appears in 
Mr. Raſtall's Abridgment of the Statutes, 
Tit. Monaſteries, where he ſays, That this 
Act was, That all Colleges, Chanteries, Free 
Chapels, Sc. ſhould be in the King's Diſpo- 
ſition during his Life (only), in which were 
divers Articles concerning thoſe Chanteries, 
Sc. But King Henry, during his Life, did 
not much by Force of that Act. And there- 
fore (ſays Raſtall) J have not put that A& 
here, (i. e. in his Collection) it expiring with 
the King's Life. ' © l 

But to clear up this Matter, let us conſider 
the Words of the ſaid Stat. 37 H. 8. c. 4. ſt 
7& 8. viz. in ſect. 7. it recites, That at that 
* preſent Time there were a great Number 


© of Chaunteries, c. which had been found- 


ed, eſtabliſned, Sc. to the Intent that 
Alms to the Poor, and other good, virtu- 
* ous, and charitable Deeds might be given, 
done and performed by the Incumbent, &. 
* of the ſame; and that it was well Known, 
© That ſuch Incumbents, Cc. did not order 
their ſaid Chaunteries according to ſuch 
! godly Intents, &c.. and that the K. was 

ih Area rats « willing 


T 
« willin 
to m 
enacted 
, ring 
© tain | 
into 
Chau 
Com. 
© ſame, 
© High 
ever. 
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« willing that the ſame ſhould be exercifed 
© to more godly Purpoſes.* (It is therefore 
enacted in ſect. 8.) That the K. may, du» 
© ring his Life, grant Commiſſions to cer- 
« tain Perſons, impowering them to enter 
into all and ſingular ſuch and ſo many 
« Chauntries, Sc. as are named in the ſaid 
« Commiſſion, - and to ſeize and take the 
* ſame, To have and to hold to the K.'s 
© Highneſs, his Heirs and Succeſſors for 
ever. And upon and by ſuch Entry had 
and made by the Commiſſioners into all 
* or any Part or Parcel, in the Name of all 
the Manors, Lands, Sc. to the ſaid Pro- 
* motions, or any of them, united, annexed, 
* pertaining, or in any wiſe belonging, and 
© mentioned in the ſaid Commiſſion, all and 
* ſingular the ſaid Chaynteries, &c. and all 
Lands, Tenements, Tithes, Privileges, 
© Franchiſes, Sc. ſhall forthwith and imme- 
diately after ſuch Entry, by Authority of 
© this Act, be veſted, adjudged, and deemed, 
© and alſo be in the very actual and real 
© Poſſeſſion and Seiſin of the K. and of his 
* Heirs and Succeſſors for ever, as though 
the ſame were ſoadjudged by expreſs Words, 
and certainly named, without any Inquiſt- 
tion or Office found, Cc. 

So that wherever the ſaid Commiſſioners 
(or two of them) made any Entry, in Pur- 
ſuance of the ſaid Act, into any College or 
Chauntry Lands, c. the ſame became im- 
mediately veſted in the K. his Heirs and 
Succeſſors for ever, with all Tithes, Privi- 
leges, Fc. thereto belonging. Now it ap- 
pears by the Returns made into the Aug- 

X 4 mentation 
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mentation Office, 37 H. 8. &c. That may 
Entries and Seizures of Chauntry Lands wen 
made in Purſuance of the {aid Statute, both 
jn the County of Depon and elſewhere, in 
the following Form: 


Der on. fl. | 8 | 

Holſworthy. The Cl f . T rewen, 
founded there by the Anceſtor of Gibbs, for per. 
"petual finding of a Prieft to pray for bis Sul, 
and all Chriſtian Souls, within the Paris g 
Holſworthy aforeſaid, and he the ſaid Pritf 
to have for his Living the Profits of all the 
ſaid Lands, aſſured by the Founder to the Con. 
tinuance of the ſame Chauntry. —— The ſaid 
Holſworthy is a Borough Town, and the ſaid 
Pariſh is repleniſhed by Eſtimation with boo 
boufing People, and the yearly Value of all thy 
Lands and Pyſeſſions belonging to this Chaunin 
100 Shillings, which Poſſeſſions and the yearh 
Value is employed to 7 Living for ever; ani 
at the preſent Owyn Williams is Incumbent of 
the ſaid Chauntry, aud bath it during bis Life, 
as other bis Pregeceſſors have bad before bim 
paying the Tenths to the K.'s Grace, which i 
wot here defaulkeg.' | | 


It was for a long Time held by the Com- 


mon Law Courts at Weęſtminſler, That the 
only Religious Houſes which were exempt 
from Payment of Tithes, were thoſe which 


came to the Crown by the Stat. 31 H. b. 


f. 13. by Reaſon of the Expreſs Clauſe of 
Pads ef in that Statute; and therefore the 

ands of the Knights of St. Zobn of eruſs: 
lem, which came to the Crown by 32 H. 5. 
SOA * $526 
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g. 24. were not exempt from their Payment, 
for want of an Expreſs Clauſe therein to that 
Purpoſe. (a) Lide ante. | 
But notwithſtanding there had been divers 
Reſolutions to that Effect as aforeſaid, yet 
thoſe Opinions of the Courts were never ac- 
quieſced in: And this Matter was often af- 
en, Wl terwards brought in Queſtion by one or 
ber. other, till in the Time of the Lord Chief 
au, WF Juſtice Hale, when in the Caſe of Foſſet and 
b of WR Franklin befare-mentioned, the Matter was 
rief Wl finally determined by the unanimous Opi- 
nion of the whole Court of B. R. That the 
ov Lands of the Knights of St. John of Feru- 
ſaid ¶ em were diſcharged from Tithes ; and 
ſail Mithey founded their Judgment on the Words 
boo WI Privileges, Fc. in that Stat. and the Caſes 
| the to the contrary were then all cited and 
nry Wconſidered. | | 

ary Wl Now the Stat. of 37 H. 8. c. 4. as alſo 
E. 6. c. 14. have the ſame Words as the 
Stat, 32 H. 8. for diſſolving the Religious 
Houſes of the Knights of St. John of Feru- 
em hath. And the Habengum of theſe 
later Statutes is much ſtronger ; for in theſe 
tis, To have and to hold to the K. his Heirs 
and Succeſſors, in as large and ample Man- 
der as the Religious themſelves beld them; 
rhereas the Stat. of 32 H. 8. is only, To 


om. 
t the 


empt Neve and to hald to the K. his Heirs and Suc- 
Vhich Npeſſors for ever, to uſe and employ at his own 
H. 8. Nil and Pleaſure (i. e. not at the Will and 
ſe of laaſure of bis Grantee, &c.) 

e the 

ruſas A 
H. 8. (#) Ses brfare, 


. 2 


= 


3173 


; 
þ 
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Chauntries, 
refers to that 


of 37 H. 8. 
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If therefore the Word Privilege in the il: afſign 
Stat. 32 H. 8. was held ſufficient to diſcharge Wi « ing © 
Lands which came to the Crown by tha for e 
Statute, from the Payment of Tithes, (tho' Wi « any E 
there is no diſcharging Clauſe in that Statute) , found 
it may be urged (a) @ Fortiori, That the BW frſt D 
Word Privileges in the ſaid Statutes of; 6 were I 
H. 8. and 1 Ed. 6. will be ſufficient to Fl of the 
charge ſuch Lands from Tithes as came to Bl « real P 
the Crown by either of thoſe Statutes. and a 
Laſtly followed the Statute 1 Ed. 6. c. 14, BM Emolu 
which enacts, * That all Manner of Col. « next b 
* leges, Free Chapels and Chantries, having WW * Parlian 
Being or in Eſſe within five Years next be. toward 
* fore the firſt Day of this preſent Pari. * portati 
© ment, which were not in the actual ad * Prieſt, 
real Poſſeſſion of the late King, nor in te to have 
actual and real Poſſeſſion of the King that Ws Author 
© now is, nor excepted in the ſaid forme mediate 
Act in the Form aforeſaid, (viz. the ſaid coming 
Act 37 H. 8.) other than ſuch as, by de be in 7; 
« King's Commiſſions in Form hereafter WW Sn 0 
© mentioned, ſhall be altered, tranſported a bi Hei 
© changed; and all Manors, Lands, Ten any OF 
ments, Rents, Tithes, Penſions, Portion be had « 
© and other Hereditaments and Things 2 Manner 
© bove-mentioned belonging to them or u dens, N 
of them; and alſo all Manors, Land lers, or 
© Tenements, Rents and other Heredit of them 
© ments and Things above-mentioned, H next be; 
any Manner of Aſſurance, Conveyancſ Parliame 
© Will, Deviſe, or otherwiſe had, made now hat! 
© ſuffered, knowledged, or declared, give and as 
Colle 
g pends, 


(a) The rather, 
aſlgnec 
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+ affigned,. limited or appointed to the find- 
ing of any Prieſt, to have Continuance 
for ever, and wherewith, or whereby, 
«any Prieſt was ſuſtained, maintained or 
found within five Years next before the 
firſt Day of this preſent Parliament, which 


© were not in the actual and real Poſſeſſion 


Hof the ſaid late King, nor in the actual and 
real Poſſeſſion of the King that now is; 
© and alſo all annual Rents, Profits and 
Emoluments at any Time within five Years 
© next before the Beginning of this preſent 
' Parliament, employed, paid or beſtowed 
towards or for the Maintenance, Sup- 
portation, or finding of any ſtipendiary 
+ Prieſt, intended by any Act or Writing 


to have Continuance for ever, ſhall by the 


Authority of this preſent Parliament, im- 
mediately after the Feaſt of Eaſter next 
coming, be adjudged and deemed, and alſo 
be in the very attual and real Poſſeſſion and 
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Kin of the King our Sovereign Lord, and Vide ante. 


bis Heirs and Sucteſſors for ever, without 
any Office, or other Inquiſition thereof, to 
e had or found, and in as large and ample 
Manner and Form, as the Prieſts, War- 
* dens, Maſters, Miniſters, Governors, Ru- 
lers, or other Incumbents of them, or any 
' of them, at any Time within five Years 
next before the Beginning of this preſent 
* Parliament, had, occupied or enjoyed, or 
now hath, occupieth or enjoyeth the ſame; 
*and as though all and fingular the faid 
Colleges, Free Chapels) Chaunteries, Sti- 
' pends, Salaries of Prieſts, and the ſaid 

| Manors, 


316 


T 
the lil 


are we 
to be h 


The Law of Tſthes, Cap. 7. 


© Manors, Lands, Tenements and Heredi, 
© taments, and other the Premiſſes whatſo 


ever they be, and every of them, were i Upo 
© this Act ſpecially, particularly, and cer. WW the M. 
* tainly rehearſed, named and expreſſed, of cam 


by expreſs Words, Names, Surname, Wl fome o 
* Corporations, Titles and Faculties, a mel, 1 
in their Natures and Qualities: And ove Wl the mal 
© that it be enacted, c. That where any Bi tute 37 
 Manors, Landz, Tenements, Tithes, P. Farmer 
* fions, Portians, Rents, Profits, or other Wi the Lat 
© Hereditaments, by any Manner of Aſſo· ſendant 
* rance, Conveyance, Will, Deviſe or WM the Bra 
© therwiſe, at any Time heretofore had 31 H. 8 
made, knowledged, ſuffered or declared, BW lege, & 
+ were given, aſſigned, or appointed to d 1 Ed. 6. 
for the Maintenance, Suſtentation, a and not 
finding of one Prieſt, or of divers Prieſts 31 H. 8. 
for Term of certain | Years, yet continu Wl * ſhall } 
© ing, and that any Prieſt hath: been main Wi ther N 
© tained, ſuſtained, or found with the ſame MI c. f 
* or with the Revenues or; Profits thereok i * Poſſef] 
within five Years, laft paſt, That the Ki, Firſt, 
from the ſaid Feaſt of Eaſter next coming WI tannot b 


© ſhall have and enjoy in every Behalf, fol being at 
and during all ſuch Time to come, all ai nouncing, 
every ſuch, and like Things, Teneme my Act of 

* Hereditaments,, Profits and Emoluments, a ber of C 
* the Prieſt or. Prieſts ought or ſhould hav hath bee 


* had for or towards his or their „ — 

* Suſtenance, or finding aud for no long theſe ge: 

© Time, &c. with a like Clauſe for Lands Promotic 

* Tenements ar Hereditaments. given for Am iter Col! 

+. verſaries,, Obits, Church or ly Lama Second 

* Lights, &c.“ and divers other ue enacts, 
e 
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the like and other Purpoſes ; all which 

are well worthy the Peruſal, but too long 

to be here inferted. 
Upon this laſt Statute the Caſe was, That That Colleges 

the Maſter of a College (the Lands where- ig to the 

of came to the King by this Statute) held #2 #2 Sr. 


ſome of his Lands with a Rectory mul & - — 


ſenel, Diſcharged of Tithes at the Time of $:arute only. 


the making of this Statute, and of the Sta- Quere. 
tute 37 H. 8. and after the Statute made, the 
Farmer of the ReRory ſuing the Farmer of 
the Lands for the Tithes thereof, the De- 
fendant ſhewed this Matter, and alledged 
the Branch of Diſcharge in the Statute of 
31 H. $. and it was reſolved, That the Col- 
lege, &c. that came to the King by the Stat. 
1 Ed. 6. came to him by that Statute only, 
and not by the general Words in the Star, 
31 H.8. * All Colleges, &c. which hereafter 
| ſhall happen to be diſſolved, or by any o- 
ther Means come to the King's Highneſs, 
* (fc. ſhall be adjudged to be in the actual 
* Poſſeſſion of the King, &c. 

Firſt, Becauſe the Words, all otber Means, 1. Rea. 
tannot be intended of an Act of Parliament, 
being after Words inferior thereto; as Re- 
nouncing; Relinquiſhing, Forfeiture, &c. an 
Act of Parliament being the higheſt Man- 
her of Conveyance z upon which Reaſon it 
hath been adjudged, that Biſhops are not 
comprehended in the Stat. 13 Ez. c. 10. by 
theſe general Words, others holding Spiritua! 
Promotions; theſe Words being therein put 
alter Colleges, Deans and Chapters, &c. 

Secondly, Becauſe the ſaid Stat. 1 Ed. 6. 2. Reafer. 
enacts, That all Colleger, &c. ſhall be by 


Farce 
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Lands which 


came to the 


1 Ed. 6. not 
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Force of that Af adjudged to be in the adud C. 6. 

and real Poſſeſſion of the King ; and therefore Will de Lat 
(that Stat. ſo enacting) they cannot be in Wil 5:ar. of 
the King by the former Stat. Lands « 


And in the ſame Caſe it was alſo adjudged, Paymer 
That the Branch in 31 H. 8. did not extend Ratio il 
to any other Monaſteries than what came to Thus 
the King by the Statute 31 H. 8. becauſe Katutes 
what would be given by another Statute, or on the ! 
that any Thing would be given thereby, WM Monaſts 
could not then be foreſeen. hall ne 

And that Lands which came to the Crown Diſchars 
by the 1 Ed. 6. are not Diſcharged of Tithes I berent « 
by the Words of that Statute, That the Kin WM hinted 1 


diſcharged by Shall have 1he Lands of Colleges, &. in as lag: Ml former | 


31 H. 8. 


and ample Manner as the ſaid Prieſts, War- ¶ occurs v 
dens, &c. had or enjoyed the ſame. For that Lands, I 
theſe general Words ſhall not Diſcharge the I Lands 9 
Lands of any Tithes, becauſe they do not I Thorny . 
iſſue out of the Land, but are Things di- And | 
ſtin& from the Land. See 2 Co. 46. and Mor Wl ans ſup 
240. the Archbiſhop of Canterbury's Caſe. ally Ti 
And yet Tithes, Penſions, Portions, &c. are Ml, ; 3. B. 
therein expreſly mentioned. deo Quære. ved, Sc. 

And indeed it may be well queried on 2 Hof Tithes 


due Conſideration of the Reaſons before gi- Mar Ac 


ven, touching the Reſolutions on the Stat. H. gy. > 
37 H. 8. ſupra, Whether the ſaid Opinion in We aforeſai, 
the Archbiſhop of Canterbury's Caſe, &c. c. N of waſ 
ted ſupra, be conſonant to Law. For ts © Ciſchary 
very evident, by the above unanimous Relo- MW: Act of 
lution in the Caſe of Foſſett and Franklin, . Time h 
that the Court were then of a contrary Op! 

nion as to the Lands of * 1 r —— 

obn of Jeruſalem: And ſeeing the Lands SER 

hich Mt - the Crown by the _ , of * 
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24 d. 6. are founded on the ſame Reaſon with 

fore MW the Lands which came to the Crown by the 
: in Wl Stat. of 37 H. 8. Iam of Opinion that thoſe 

| Lands ought to be alfo diſcharged from the 
Zed, Wi Payment of Tithes. For (a) ubi eſt eadem 
tend BN Ratio ibi eſt idem Jus. 
e to Thus we have gone through the ſeveral Other Land: 
aule WY Statures relating to the Diſcharge of Tithes 2% e 9 
„on the Diſſolution or Suppreſſion of Abbies. 
eby, Monaſteries, Colleges, Chanteries, c. we 

ſhall now conſider what Lands have been 

own Diſcharged of Tithes by Reaſon of ſome In- 

ithes Wi herent Quality therein, whereof we have 


hinted ſomething in the Beginning of the 
large WM former Chapter, and ſhall here add, what 
Har- occurs with Reſpect to Barren Lands, Heath 
that BW Lands, Improved Lands, Derelict Lands, or 
e the I Lands gained from the Sea, Fenny Lands, 
0 not Thorny Lands, &c. . | 
's CB And here we may note, That as by the 
Moor Ads ſupra, certain Lands are made perpe- 
Caſe, tually Tithe-free; ſo by Statute 2 & Ed. 6. 
ae Bc. 13. Barren Lands, after they are impro- 
e. ved, c. are diſcharged from the Payment 
on 1 Wet Tithes for a certain Time only. For in Fr a Tine, 
re g that Act is this Proviſo, viz. Provided al- &c. 
Stat WW ways, and be it enacted by the Authority Sf. 2 & 3 
100 n aforeſaid, That all ſuch Barren, Heath, Ed. 6. c. 13- 
'c. CB or Waſte Ground, other than ſuch as be Barren Lands 
Or ds 


' diſcharged from the Payment of Tithes by 799 
Act of Parliament, which before this 
ankiin, . Time have lain Barren and paid no Tithes, 


of tt. ——— — 


f (a) Where there is the ſame Reaſon, there agb ir the 
tat. 0 en Rigbt. 


by 
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Note i it ſeems * by Reaſon of the . ſame. Barrenneſs; ah 
that before this £ now be; or hereafter ſhall be improved and 


Stat. Barren , 
Landi impro- 


wed were ge- 


converted into Arable Ground or Mex: 
dow, ſhall from henceforth; after the End 


nerally Tithe- and Term of Seven Years next after ſuch 


Frer. 


Dege, Pt. 2. 
I the former of theſe Clauſes was added for 


c. 19. 


Improved 
Lands, where 
Tithe-free, or 


not. 


Improvement fully ended and determined, 
pay Tithes for the Corn and Hay growing 
upon the ſame; any Thing in this Act to 
the contrary thereof in any wiſe notwith 
ſtanding. (And allo) 

Provided always, and be it enacted, (5, 
That if any ſuch Barren, Waſte or Heath 
Ground, hath before this Time been 
charged from the Payment of Tithes, aud 
that the ſame be hereafter improved d 
converted into Arable Ground or Meadoy; 
that then the Owner or Owners theredf 
ſhall, during the ſeven Years next follow 
ing from and after the Improvement; pay 
ſuch Kind of Tithe as was paid for the 
ſame before the ſaid Improvement; any 
Thing in this Act to the contrary in any 
wiſe notwithſtanding.” 

It is obſerved by Sir 8. Degg, c. That 


G@ @ 0 ®@ @® 


Ga @&  ® M G G M G M &. @- 


the Encouragement of Tillage, and Improve. 
ment of Lands by Water, or otherwiſe ; and 
therefore though therein there are no dited 


Words of Diſcharge of the Payment. d 


Tithes, during the firſt ſeven Years, yet by 
a reaſonable Intendment, the ſame ſhall be 
Diſcharged from the Payment of the Tithes 
of Corn and Hay, for the firſt ſeven Year 
after the Improvement made. See 2 1% 
656. Dyer 170. 1 


0 

But 
later C 
Intent 
ſuch it 
ſuch T 
proven 
and no 
and 39 
But! 
by inte 


7 Rig 
tren 
Arable « 
and that 
paid for 


thereon. 


And | 
heſe Cl 


for the 


hoſe of 


u other 
Ind Mea 


f this A 
Sir Fin 
an hay 


phich are 
Yy Preſcr 


ms by 
it he . 


ven Vea 
Land 
lent, By 
Words 
t prece 
no Perſo 


pelled tc 
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and But the ſame Author; in his Notes on the 
lex: later Clauſe ſays; It appears thereby that the 


End . latent of the Law- Makers was only to free 


ſuck J foch improved Lands from the Payment of 
ned; i fuch Tithes as were produced by ſuch Im- 
wins Wl provement; which muſt be Corn and Hay, 
and no other; and for this cites Plowd 204. 
and 396. agent | 

Bur I rather think the Laiy-Makets there- 
by intended only to preſerve the Cuſtoma- 

Right or Modas of Payment; for ſuch 
Barren Lands as ſhould be improved into 
Arable or Meadow; for the firſt ſeven Years, 
and that afterwards Tithes in Kind ſhall be 


adow, paid for ſuch Hay or Corn as were produced 
hereof chereon. | 

allow: WM And it is bbſervable; That in neither of 
t; pay {theſe Clauſes is there any Proviſion made 
or the Nor the Payment of any other Tithes, ſave 
; any {boſe of Hay and Corn. And conſequently 


in am Wl! other Improvements, _ into Arable 
nd Meadow, are left Tithe-free by Virtue 
this Act. | 
Sir Simon alſo puts the Caſe; Suppoſe a 
an have Batren Lands within this Law, 
e ; and ich are free from the Payment of Tithes 
> dire iy Preſcription, Real Compoſition; Ec. it 
zent olems by the penning of this later Clauſe, 


That 
led for 


prove. 


yet Vat he ſhall pay Tithes for the ſame after 
hall ben Years; this Clauſe only providing for 
> Titheheh Lands as are freed by Act of Parlia- 
n YearJW*nt. But that Doubt is cleared by the ve- 


2 bf 
B 


Words of the Clauſe in this Act, which 
x precedes the two former, viz. * That 


Oc 


s Perſon ſhall be ſued, or other wiſe com- 
pelled to yield, give or pay any Manner 
* * of 
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and Barren 
Ground is in- 
tended by the 
Statut. 
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© of Tithes, for any Manors, Lands, Tene. 


ments, or Hereditaments, which by the 
* Laws and Statutes of this Realm, or by 
any Privilege or Preſcription, are 10 
* chargeable with the Payment of ſuc 
* Tithes, or that be diſcharged by any Com. 
* poſition Real.“ | | 

From whence I conceive, That no By: 
ren Lands improved, that belonged eithe 
to the Abbies or Monaſteries diſcharged by 
31 H. 8. Sc. as aforeſaid, or to any of the 
King's Antient Demeſnes or Foreſt Lands 
Sc. ſhall, at the End of ſeven Years aſte 
ſuch Improvement, be charged with the Py: 
ment of Tithes, Nor ſhall any Bana 
Lands improved, belonging to any Mano, 
Sc. for which Manor there is any gener! 
Preſcription or real Compoſition, be liabl 
to pay any Tithes in Kind, notwithſtanding 
ſuch Improvement. For this laſt recite 
Proviſo preſerves all legal Diſcharges, eithe 
by the Common Law, or by any Statu 
Privilege, or Preſcription, 

But the great Queſtion upon this Law h 
been, What ſhall be ſaid to be Barre 
Heath, or Waſte Ground, within this Lav 
And Sir Edward Coke defines Barren Lan 


thus: (a) Terra ſterilis eſt Terra infæcun 


nullum ferens fructum, &c. See 2 Inſt. 65; 
656. 1200 

But Degg thinks that Definition will n 
hold in this Caſe (it ſeems he thinks it u 
general) for that it appears by the ſeco 


(2) B arren Land is unſruitful Land bearing m Frut 
Proj 


7 
Provi / 
only ir 
cultura 
Waſte 
out Im 
Ec. wi 
See Dye 

And 
lage, y 
tira Ba 
it a We 
ſo made 
Tillage 
preſently 
ears ft 
b;6, 
But ; 
ruit or 
quad apt 
tatute in 
ct. . 
And 
elded b 
gif Shee 

luced any 
ch Tithe 
erly pai, 
© EXxpre! 
tute, 
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Proviſo ſupra, That ſuch Barren Lands were 
tte BY only intended, as were Barren (a) quoad agri- 
-ulturam, that is, ſuch Barren, Heath or 
Waſte Ground that of its own Nature, with- 
ſich out Improvement by Lime, Marle, Manure, 
Ec. will not bring forth either Corn or Hay. 
See Dyer 170. 
And if the Ground be not fit for Til- Barrenin it: 


* ve, yet it is ſaid, if it be not ſuapte na- cn Nature. 

ed “ Barren, it is not within this Law. As 

of tle i! Wood be ſtubbed and grubbed up, and 

Lands Wo made fit for the Plough, and reduced to 

3 after ſilage; yet it ſhall. pay Tithes of Corn 

e Py-MP'cſcotly, and not be diſcharged for ſeven 

Barren Mears from the Improvement. See 2 Inst. 

Manor, bob. 3 Bulſt. 65. | 

gener But although ſuch Lands may bear ſome q 
e lade rvit or Produce, yet if it be Barren (a) | 
tandin vad agricuituram, as to Tillage, which this 


utute intended to advance, it is within this 
& Bid Z 
And yet by Richardſon, if ſuch Land 
elded before its Improvement any Profit, 


recited 
„ Elthe 
Statu 


Law b $if Sheep were kept thereon ; or it it pro- 
BarreoMWvced any other Profit that did yield Tithes, 

ic Lach Tithes ſhall be paid, as hath been for- 
en Lu erly paid thereof, Hetl. 147. and this by 
;nfecullW* erpreſs Words of the Proviſo in the 
Inſt. 65 tute, 

But if the Land be truly Barren in its own 
will ure, although it paid before its Improve- 
ks it ufent for Tillage by extraordinary Charges, 


thes of Wool and Lamb, no other Tithes 


o 
A 
a r a. 


he ſecol 


ing m0 Fri a) 4s to Tillage. 4 
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Note. 


which this Nonpayment may be an Evidence, 
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ſhall be paid thereof, than Tithes of Wool Bi witho, 
and Lamb, as before, and that by this Su. Provi/ 
tute. Dyer 170, 171. Anc 
Note; If Barren Land, by Reaſon af Land 
Sheep, &c. kept thereon, might have yield. WM © tha 
ed 2 Tithes, and yet no Tithes were been k. 
paid thereof, if it be Land capable of a mac 
Diſcharge from the Payment of Tithes, d Charge: 
gained 
Banks, 
ing the 


if ſuch Land by Charge and Induſtry by 
improved and made fruitful, yet it ſhall an 


pay any Tithes. | | Profit, 
For the Improvement of Land not Tithalll Miz. thr 
dy Law, cannot make it become Titbable; fron, an 
this were tv alter the Law, and to make a G hall, as 
ſtruction contrary to the Intent of the Statut; ¶ tis Stat 
which was to encourage Improvements by fru Tithe tc 
img fuch Land for ſeven Years, from pajin9uere de 
Tithes, which elſe wwere liable; but not to charg otherwiſe 
any Lands with the Payment of Tithes, ubiſLands re 
by Law before the Improvement were Tithe-freWCuſtom « 
See Stile's Rep. 625. | eas ir 
Alſo note, That the Statute doth pati For as th 
cularly except Lands diſcharged from e Land 
Payment of Tithes by Act of ParliameniWoy Parig 
Common Law or Preſcription, as aforeſaidre the 1 
i. e. that ſuch Lands after ſeven Years In conceive 
provement, ſhall not be liable to the PaymenWd from | 
of Tithes. 1 ble, eith! 
Lands Barren But Mr. W. atſon ſays, That if Land ha Freſcr Iptic 
by Accident, not paid Tithes within the Memory of May But 1 : 
and fr by Reaſon of its Barrenneſs occaſioned Mad has 
—_— pe Accident only, and not from its own nit 


Hay or Paſture; yet Tithes ſhall be p! 


ral Sterility, and the. Owner or Occupt 
with great Charges makes it fit for Tillag 


{ent! 
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ſently paid upon the Improvement thereof, 
Vool BW without Reſpect to the Favour of this 


Su- Prov:/o. 


3258 


And therefore, ſays he, If Marſh or Sandy Land, gained 
n of WE Land hath been covered with Salt Water, Ven ih Sea, 


ſo that Time out of Mind no Graſs had 
been known to grow there, nor any Profit at 
all made thereof, uptil at Length by great 
Charges and Induſtry this Ground has been 
gained from the Sea, by making coſtly 
Banks, and Sea Walls, and continual repair- 
ing thereof; yet this, though yielding no 
Profit, as being Barren by Accident only, 
viz, through the flowing of the Sea there- 
on, and not from its natural Barrenneſs, 
ſhall, as ſome conceive, have no Benefit of 
this Statute for ſeven Years, but ſhall pay a 
Tithe to the Parſon immediately; (a) fed 


tatutt; 


by fret 


Qu. V titbabis. 


ahi uere de boc ? For I conceive the Law to be Ye Author's 
cba gocherwiſe in the Caſe of Derelict Lands, or Opinion. 

, ub Lands recovered from the Sea. (Except the 
the-freWCuſtom of the Place may perhaps warrant a 


Modus in Lieu of Tithes for ſuch Lands.) 
or as the Sea is within no Pariſh, how can 
be Land gained therefrom be ſaid to lie in 


h part 
rom th 


lamenWaoy Pariſh ? Or to whom of Common Right 
foreſadWere the Tithes of ſuch Lands payable ? But 
ears I conceive, that for Lands originally gain- 
Pay mend from the Sea, no Tithes are due or pay- 


ble, either by Common Law, Cuſtom, or 


and hafWreſcription, | 

of Ma But I admit, with Mr. Watſon, That if 
zoned Land has formerly paid Tithes, and the 
wn nal 

Dee 5 We, 

r Tillag * (a) But this. 

| be p * ame 


ſentl 


Landi regain 
ed, and 


” 
- 


M1 
| 
1 
1 
4 
0 
17 
TH 
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ſame Land is afterwards overflown for tua = 
or three, or twenty Years together, though 3 
there the Parſon can have no Tithes for the = 
Time it is ſo overflown, yet when the Land 605 
is regained, Tithes ſhall be paid thereof, x Bui 
of other Lands, according to the Pro 1d 
which it yields; and fo it was agreed pr ie 1 
Cur. 3 Bulſt. 65. and 1 Roll. R. 354. S. C. — 
And it has been lo adjudged, That Fenn — 
Lands drained ſhall pay Tithes, notwith: = 
—_ this Statute. See Moor 430, 90g. * 
ro. 
f 4 have been full of Thorns and au 
Buſhes, Fc. Time out of Mind, and by pk 
Grubbing, &c. are made Arable or Meadoy, 3 
Tithes ſhall preſently be paid thereof, not 3 
withſtanding this Statute; for ſuch Lands * 
are not Barren of their own Nature, but be. Spritw 
came ſo by Negligence and ill Huſbandry, 1 
1 Moor 90 : 
; And hi Ch. Juſt. i. faid, That it had beer bom 
reſolved in one Farringdow s Cafe, Tha 3 
Wood- ground is not Barren Ground within b are 
this Statute: And, That if one do ſtock 0 intens 
grub up Wood, and after convert it 1 aer 
Arable, though by this he has meliorated th bis, ( 
Land, and that by great Coſt and _ 3 
yet he ſhall pay Tithes for this Py i (2. 
that the Land in its own Nature is not h he fax. 
ren. 3 Bulji. 65, And herewith —_ ritual 
agreed in 5 fame Caſe. Sce 1 Roll. Ri ey 
7 
3 eg if 2005 were Barren, Heath off ______ 


Waſte Ground, at the Time of the making 
of this Act, and were afterwards improv 
and had, or might have had, the _ 


. 
* . * 
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this Law, and afterwards return to their Bar- 


. 


yer renneſs, the Owner of ſuch Lands ſhall not 
or t. bave the Benefit of this Law a ſecond Time, 
* by a N Improvement. See 10 Co. 86. 6. 
9. 18. 4. 
74 But the Law ſeems otherwiſe, if the Lands 
ed fr had been improved before the making of 
IN LE Law, and were then become Barren 
Fenny again; for there, 1 take it, upon a new Im- 
with. provement, the Owner of ſuch Lands ſhall 


have the Benefit of this Law. 

And note; all Queſtions af this Kind, Barren Land, 

Whether the Lands were Barren or not, are #9 able. 

to be tried by a Jury at Common Law, and 

eadow, Ml are not to be determined in the Spiritual 

f, not Court. See 1 Keb. 253. and Degg, Part 2. 

Lacs £22 19. (a) ver}. Finem. 

de And therefore in a Suit for Tithes in the 1 

bandry Spiritual Court, if the Defendant pleads, It 
is Barren Land, and that Plea be refuſed, 

or iſſue taken upon it, there a Prohibition 


7 909. 


ns and 


and by 


T7 — ſhall be granted. But a Prohibition ſhall not 
within de granted upon a Suggeſtion only, That it 
dock ol Barren Land, before it be pleaded in the 
it ind Spiritual Court. See 1 Keb. 387. 

ated tht And note in the Caſe of S$trozd and Hop- 


tins, (which ſee in 1 Jon.) two Points were 


* argued and agreed by four Judges in B. R. 
"or Ball 5. (1.) When a Prohibition is brought on 
deri the ſaid Stat. Ed. 6. to ſtay a Suit in the 
31. E piritual Court for Tithes of Barren Lands, 


for the firſt ſeven Vears, the Party ought to 


Jeath ( 
making 
proved 
encfit 0 

5 


1— * 


— — oy — 


(a) Trrvard: the End. 
Y 4 prove 
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proye his Suggeſtion within fix Months, o 
elſe a Conſultation ſhall go; and (2.) when ; 
Conſultation is granted for that Cauſe, yet 
the Party may have a new Prohibition «pm 
the ſame Libel; for that the Stat. 50 Ed.; 
doth not extend to a Conſultation granted 
upon the Non-probate of a Suggeſtion with. 
in ſix Months; but where it is granted upon 
the Matter of the Suggeſtion only. Ser 


Repert. Canon. 385. 


— — 
* 2 ** 


C HA. 


AF. 
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CHAP. VIII. 


Tithes originally cognizable in the 


Hundred, County, and other 
Temporal Courts, of Writs 
of Indicavit, and Right of 
Tithes at 2 01191011 2 85 
the Beginning and Progreſs of 
Ecclefraſtical Juriſcliction there- 
in, and @ Series of the ſeveral 
Statutes, &c, which confirm, 
limit, or enlarge that Furiſdic- 
tion, viz. Circumſpecte agatis, 
Articuli Cleri, Statute 18 E. 3. 
c. 7. Petitions in Parliament 


againſt Eccleſiaſtical Incroach- 


ments. Stat. De Sylva cædua. 


As alſo 45 E. 3. c, 3. 1 R. 2. 

C13. a C 14 21 H 8. 

b. H. 8. e. 20. 32H. 

c. 7. and 2 & 3 Ed. 6. c. 13. 

With Obſervations on each 
Statute. 

ITHERTO in this Diſcourſe we have 9;:4« in cb 


ſhewn the Nature, Kinds, Qualities, Courts t be 
and faed for, &c. 


— ANT. 


; 
: 
1 


N 
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and Incidents of Tithes; to whom they are 
due, and by whom payable, with the man- 
ner of Payment; what Lands are liable there. 
to, and what are diſcharged therefrom, with 
the Reaſon and Means of ſuch Diſcharge, 
both at the Common Law and by Acts of 
Parliament. 

We come now, in the next Place, to ſhey 
in what Courts Tithes may, or ought to be 
ſued for and recovered; and how, and in 
what Manner ſuch Suits are to be proſecuted 
and defended in the ſaid Courts reſpectively, 
either Spiritual or Temporal. 

And here in the firſt Place we may ob- 
ſerve, That although it is commonly aid, 
That the Eccleſiaſtical Courts have the pro- 


per Juriſdiction of Tithes; yet that muſt be 


But in the 
Temporal ; 


underſtood to relate only to thoſe Times, 


when in Conſequence of King John's Alien- 


ing his Kingdom to the Pope, the Eccleſi- 
aſtical Courts, (which were originally of the 
Pope's Erection) claimed the ſole Cogni- 
zance of thoſe Cauſes. See Prynn's Hiſt, 
of King John, 71, 72, 89, 90, Cc. and 
Selden's Hiſt. of Tithes, chap. 21. And (a 
vide infra. | 

For *tis very evident from many antient 
Records and Hiftories of this Kingdom, 
That Tithes, and other Eccleſiaſtical Duties 
were originally cognizable in the King's Tem- 


poral Courts, and that at Common Law, 


and of Common Right, whoever had any 
Right, Property, or Intereſt in Tithes, might 
ſue for the ſame in thoſe Courts. See 2 Il. 


— 
- ti. 


(a) See hereafter. 
49% 


gives 
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490, 66 1. Seid. Hiſt. of Tithes 412. Lamb. 
Saxon Laws 45, Cc. 

That Tithes were originally anſwerable, 
(i. e. determinable) in Chancery, &c. See 
2 Inſt. 639, 640. Quere ib. 637, 621, 645, 
651, &c. & poſt. | 

And *tis moſt true, what Mr. Selden and viz in the 
bir Edward Coke obſerve, That in the Saxon County and 
Times Tithes were determinable in the Hunared 
County and Hundred Courts, where the Bi- — 
ſhop or his Deputy, and the Sheriff, or the 
King's Bailiff, ſate as Co-ordinate Judges, 
there being at that Time no ſeparate Court 
of Ordinary Eccleſiaſtica} Juriſdiction, the 
Laity being then eſteemed Populus Det, as 
much as the Clergy, and had equal Votes yore. 
with them in the Election of Biſhops, Arch- 
biſhops, Ec. and in the determining of the 
Church's Rights, &c. 


Mr. Selden has alſo ſhewn us, That the en the B.. 


Biſhops Conſiſtory here in England was in- Hep, Courts 
troduced by H/illiem the Conqueror, and , Wa 
gives us the Writ or Charter, whereby the — 
Court was firſt erected, and a ſeparate Ju- 

riſdictio:: thereby given to Biſhops, Arch- 

deacons, Sc. which ſeems done in Grati- 

tude to the Clergy for their promoting his 

Claim, moſt of the Biſhopricks, Abbies, 

Sc. being poſſeſſed by Normans at the Time 

of his Arrival. 


That Charter runs thus, (a) Mando & Re- IF. the Con- 


gra Authoritate prac 7p1o, ut nullus Epi ſcopus vel quercr's 
Archj. Charter. 


© ũ.6 


( a) I command and by Virtue of my Royal Authority 
(join, That no Bh or Archdracon, for the future hold 
Pla 


1 
| 
| 
: : 
: 
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Archidiaconus De legibus Epiſcopalibus ampliu; 
in Hundredo placitum teneant, nec cauſan 
que ad Regimen animarum pertinet, ad Judi. 
cium Secularium hominum adducant; ſed qui- 
cunque ſecundum Leges epiſcopales de quacunque 
cauſa vel culpa interpellatus fuerit, ad Locum 
quem ad hoc Epiſcopus elegerit & nominaverit 
veniat, ibique de cauſa ſua, reſpondeat, & non 
ſecundum (Furatores) Hundreti ſed ſecundum 
Canones & Leges Epiſcopales Rectum Deo & 
Epi ſcopo ſuo faciat; and cloſes it thus, (a) 
Hoc etiam Defendo ut nullus Laicus Homo dt 
Legibus que ad Epiſcopum pertinent ſe miri- 
mittat, See Selden ibid. 413, 414- 

But notwithſtanding this Charter, it ſeems, 
the Juriſdiction of Tithes was not thereby 
ſettled in the Eccleſiaſtical, or Biſhops Courts; 
and Suits for them were ſtill proſecuted and 
recovered thereon in the Temporal Courts, 
whereof Mr. Selden gives us ſome Inſtances, 
and more might be given in the Time of 
H. 1. who, in this particular, ſeems to have 
reſtored the antient Saxon Rule in the Reco- 
very of Tithes. 


— 


Plea of Eccleſaſtical Laws in the Hundred, nor try befart 
ſecular Men, Cauſes appertaining to the ordering of the Soul; 
but that whoever ſhall be called upon for any Cauſe er 
Offene, according to the Ecclefiaflical Laws, ſhall appear 
at the Place the Biſhops ſhall chooſe and appoint for this 


Purpoſe, and there anſwer the Complaint, and Hall d. 


Tuſlice not according to the ( Furors) of the Hundred, but 


according to the Canons and Ecclefraflical Laws, to God 


and his Biſhop. 
{a) And 1 alh forbid any Layman's interfering avith 
the Laws belonging to the Bibo. 
For 
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For that King, whoſe Right was N 
ed by the Engliſh in Oppoſition to the Nor- i. "g 


mans, not only by his Charter reſtored to 
the People their former Laws and Rights, 
which had been broken and invaded by his 
Father and Brother; but alſo with Reſpect to 
Tithes provided by a new Law, (Declaratory 
of the old) viz. 


S quis rectam decimam ſuperteneat vadat Leges H. 1. 
Præpoſitus Regis & Epiſcopi & Terre Domini . ut. 


cum Preſbytero & ingratis auferant & Eccleſiæ 
reddant, Sc. i. e. If any Man with-holds or 
detains Tithes that are due, let the Sheriff or 
Officer, the Biſhop's Deputy, or Archdeacon, 
and the Lord's Steward or Bailiff, together 
with the Preſbyter, or Parſon of the ſame, 
go and take them g i. e. adjudge them 
from the Detainer, and reſtore them to the 
Church, e. 

Here we ſee a Court for deciding Matters 
of Tithes compoſed of Laymen and Eccleſi- 
alticks, ſimilar in Form to that of the Saxons. 
And that 1n thoſe Elder Times, viz. before 


and about the Reigns of King H. 2. Sc. the nb. II. 2. 


King's Secular Courts originally held Plea of 
the Right of Tithes, is clear and evident 
from many infallible Proofs, which the Rea- 
der may find collected by Mr. Selden in the 
iath Chapter of his Hiſt. of Tithes. 

But the reſtleſs Spirits of the Clergy 


thoſe Times leſt no Stone unturned till they #4 in 4e 
had brought this, and all other Matters they 
called the Church's Rights, within their own Reftridtions, 
ſeparate Juriſdiction; ſo that at Length it 
became a ſettled Point, That the Eccleſiaſti- 
cal Courts had the ſole Power to hold Plea 

of 


of An length /et- 
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Stat. 18 E. 3. 
cap. 7. 


Jide poſt. 
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of the Subſtraction, or with-holding of Tithes, 
(except in the King's Caſe) and this Claim of 
theirs ſeems favoured by divers Caſes in 
Law, and ſome Acts of Parliament, but ill 
with ſome Reſtriction, Sc. 

Nor was this Claim of theirs ſubmitted to 
without great Reluctance in the Laity, as ap- 
pears by the Statute 18 E. 3. c. 7. which re- 
Cites, * Whereas Writs of Scire Facias have 
been (often) granted to warn Prelates, Re- 
© ligious, and other Clerks to anſwer (for) 
* Diſms (or Tithes) in our Chancery, and to 
© ſhew, if they have any Thing, or can 
any Thing ſay wherefore ſuch Diſms (or 
* Tithes) ought not to be reſtored to the ſaid 
© Demandants, and to anſwer as well to us, 
as to the Party for ſuch Tithes, (I Ena#s,) 
That ſuch Writs from henceforth be not 
granted; and that the Proceſs hanging upon 
* ſuch Writs be annulled and repealed ; and 
that the Parties be diſmiſſed from the Se- 
* cular Judges for ſuch Manner of Pleas; 
© Saving to us our Right, ſuch as we and our 
© Anceſtors have had, and were wont to have 
* of Reaſon. In Witneſs whereof, at the Re- 
* quelt of the ſaid Prelates, to theſe Preſent 
Letters we have ſet our Seal. Dated at 
* London the 8th Day of July in the Year of 
our Reign of England the 18th, and of 
France the 5th. 

Iwill not here argue againſt the Validity 
of this Act of Parliament, as tis commonly 
termed, but ſurely there ſeems ſome Craft in 
obtaining it; and the Exemplification, if not 


the Grant itſelf, was made ſolely at the Re: 


be the 


queſt of the Prelates, and ſeems to 
| Effect 


that o 
of Tit 
men, « 
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Effect of ſome Agreement or Compoſition 
between the King and them, without the 
Conſent of the Commons, Sc. See Fitz. 
Nat. Brev. 30. E. 1 Keb. 110. 

We might alſo here take Notice of the 5,,;/a;2ion 9 

ſeveral Statutes of 31 Ed. 1. c. 5. and 34 Ed. 1. the Temporal 
ct, — 28 alſo of g Ed. 2. c. 1, 2. and g. 45 Courts. 
E. 3. c. 3. touching the Regulation of Suits 
for Tithes, which ſhew, That at that Time Suits 
for Tithes were not wholly in the Cognizance 
of the Spiritual Courts. See thoſe Statutes be- 
fore mentioned, pag. 16, 17, (a) & Videpoſt. 

And long after this, (as by a continued Betnuren taus 
Series of Caſes from the Reign of Ed. 2. to Leymen. 
that of H. 7. it appears) wherever the Right 
of Tithes was in Queſtion between two Lay- 
men, or between a Clergyman and a Layman, 
there the King's Temporal Courts had Cog- 
nizance thereof. See 38 E. 3. 36. 39 Eu g. 

23. 44 E. 3. 29. 2 H. 4. 15. 1 H. 6, 5 H. 
6.10. 20 H. 6. 17. 31 H. 6. 11. 2 E. 4. 5. 
44 Aſſ. 25, c. | 

And ſo if the Queſtion was between the Or one Lay, 
Farmer, Baily, or Servant of one Clergyman, and rhe other 
and the Farmer, Baily, or Servant of another, 4 Pafſen. 
or the other Clergyman himſelf ; there, tho? 
the Diſpute appears in theſe Caſes to be con- 
cerning the Right of Tithes between the two 
Parſons, yet the King's Temporal Court ſhall 
not be ouſted of its Juriſdiction. For as much 
as it appears both Parties are not Clergymen. 

Vide 5 H. 6. 10. 30 E. 3. 20, &c. ſupra. 

But where the Conteſt was directly between Contra, 7 
two Clergymen, there the Juriſdiction of the Eee tus 
Spiritual Court ſeems to have been as con- — 


{a) And fer after. . 


- ſtantly 


a % 
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ſtantly admitted. See 14 H. 4. 17. 5H; 
40. 38 H. 6. 21. 


How that may So that if one Parſon ſhould bring an Ac. 


be pleaded, &c. 
- another Parſon, for the taking or carrying 


Bounds of Pa- 
riſhes, in the 
King's Courts. 


Rights of Pa- 


tronage in the 


Spiritual 


Court, 


if claimed by » 


the ſame Title, 


tion of Treſpaſs at the Common Law againk 


away of Corn, or other Thing, ſet out for 
Tithes, the Defendant may by way of Plea 
ſhew, that the Goods in Queſtion were Tithez 
ſet forth, and ſevered from the nine Parts, 
and that he is Parſon of Dale, and that he, 
and all his Predeceſſors, Time out of Mind, 
have had thoſe Tithes as a Portion which be- 
longed to his Church; and that the Plaintif, 
being Rector of the Pariſh where they grew, 
claims them as his Tithes; and demand 
Judgment, whether the King's Court will 
hold Plea: By ſuch Plea, tis ſaid, the King's 
Court ſhall be, ouſted of Intiſdiction. 

But if the Diſpute in ſuch Action fall out 
to be about the Bounds of the two Pariſhes; 
or if it happens in pleading or otherwiſe, 
that ſuch Bounds, &c. are drawn in Que- 
ſtion, there the King's Court ſhall not be 
ouſted of its Juriſdiction. 

Bur'it ſeems in all Caſes, where the Right 
of Tithes only is in Diſpute in the Spiritual 
Court, between one Parſon and another, in 
whoſe Names ſoever the Suit there is, there 
no Prohibition lies, i. e. If both Parſons cam: 
in by the ſame Title of Patronage; ſo that the 
Right of Patronage came not in Diſpute. 
See Weſtminſter 2. c. 5. 40 E. 3. 28. 35 U. 


29. 
And ſo ſeems the Law at this Day, if a 


Queſtion ariſes between the Parſon, who 1s 
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Patron; and the Vicar; whether the Tithes 
belong to the one or the other of them, 
there no Prohibition lies, if both claim by 
the ſame Title. Vide ibid. Ney 147. Moor 
907. Se. 8 THIER 
But where the Right of Tithe is contro- 
verted between two Clergymen, who come 
into their Churches by ſeveral Patrons, there 
the Spiritual Court hath no Juriſdiction to 
determine the Right, in caſe the Tithes Ad of 7/5 
amount to the fourth Part of the yearly Va- 7 © _ 
le of the Church. But in ſuch Caſe the? © 
Title is to be determined in the King's Courts 
by a Writ of Right of Advowſon of Tithes. 
Vide paſt, and the Statutes Circumſpecte agatis 
and Artic. Cleri confirm this. Yet in that 
Caſe, if the Tithes in Queſtion do not amount 
to the 4th Part of the yearly Value of the - 
Church, the Eccleſiaſtical Court may deter- Spo/iation; 
mine the Right on a Writ of Spoliation. See 
Fitz, Nat. Brev. 37 E. | 
And ſome think, that where the Parties 
Que contending are both Clergymen, and both 
caim a Right to Tithes under one and the 
Riokt lame Title, or Patron, there, though the 
8 whole Tithes come in Debate, yet the Title 
ſhall be determined in the Spiritual Court, 
by a Suit in the Nature of a Spoliation. See 


Iritual 
ier, in 


there Deg 371. | | 

s 14 And here give me Leave to add a few Of ne Mir 
— 5 Words as to the Writ of Indicavit (or Pro- Indicavit. 
pa” nibition at Common Law) relating to this 

35 Matter. 


Some indeed have been of Opinion, that 4 Probibition; 
this Writ is grounded on the before men- 
ned Statutes of Circumſpecte agatis and Ar 
* f Ficuli 


y, if a 
who is 
Patron, 


— — 


6 „4 A 
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ticuli Cleri, c. 2. But it is very clear, that thi Wi; ;,, 

Ht lay at Com. Writ lay at the Common Law; and by dis 

mon Law. Writ the Temporal Courts, in thoſe Elder 3 

Times, more efpecially reſtrained the Exor- kibitic 

a 2 of Eccleſiaſtical 1 An, 
n all Caſes 9 And it a in our Boo 8, that 

ee {© learned — of Opinion, it lay in a b — 

ronage, &c. ourth 

Caſes, where the Right bf Patronage might WM more 

come in Diſpute ; and herewith Coke Ch. or cla 

Juſt. ſeems to agree, in his 2 Inſt. p. 26, H For if 

See 4 E. 4. 27. b. per Markbamn, and 38 H. I then t. 


6. 20. per Moyle. VP, | 
And Bratton, a learned Judge, who wrote * 


in the Time of H. 3. and long before thoſe But 
Statutes were made, ſays, that this Writ ge er 
Formerly, if lies, (a) ff contentio ſuerit inter Rettores & N Ada 
for a 61h Part. aliguibus Decimis que aftimari poſſunt uſque al Parſon. 
quartam, quintam vel ſextam partem advocatit "Ws 
nis, ultra quam partem non extenditur Probil. WM parſona 
tio, prout ſibi videtur, c. Vide Bract. lib. cafe. t 
c. 4. P. 402. b. | the Pat 
— he a But whatever the Common Law was, it MW, it, ti 
2 — js now ſettled by the faid Statutes of Cirem. trons, 2 
pete agatis and Articuli Cleri, c. 2. Thü fp & ( 

unleſs the Tithes in Demand be at leaſt ai And 
the fourth Part of the Value of the Church, does not 

this Writ of Indicavit will not he. fnitive 

By Stat. Ar- The Words of Articuli Cleri, c. 2. i muſt 
_ Cleri, ( Si fit contentio de Jure Decimarum origine Court 0 
| (a) If the Diſpute be See, the Redtors Put 2 Ct 
any Tithes that can be walued to the fourth, fifth, or fai Many C 
Part of the Advowſon, bejind which Part a ProbibitWritual Ct 
dees not extend, according to his Opinion. And 
(b) If there be a Diſpute concerning the Right of Tua . ©. * 

having their Origin from the Patren's Right, and in aned 

fame Tithes amount to the faurth Part of the Goods of t6 aur ch, 

Church, tet the Royal Probibitian taks Place. Ce yet 


babentiun 


jabentium de jure Patronatus, & earundem De- 
tinarum Juantitas aſcendat ad quartam partem 
morum Eecleſſæ, Locum babeat Regia Pro- 
hibitio, 5. e. this Writ of Indicavit. 


mands Tithes againſt another Parſon, to the &c. 
fourth Part of the Value of the Church, or 
more, 1. e. where they come into the Church, 
or claim their Rights under ſeveral Patrons. 
For if they come in both by one Patron, 
then the Right of Advow/or cannot come in 
Queſtion z and by Cohfequence this ' Writ 
wrote B vill not lie. 
: thol: WY Bur ſuppoſe there be a Parſon with a Vica- 
Wii nge endowed, whereof the Parſon is Patron, 
'ores & end a Suit be for Tithes, as belonging to the 
ſque a Parſon, to the Value of a fourth Part of a 
vocali Bl P:rfonage, but not to a fourth Part of the 
Probili- WW Parſonage and Vicarage : It ſeems in this 
lib. Caſe, though the Vicarage is derived out of 
he Parſonage, and may again be reunited 
Was, | ito it, that yet by reaſon of the ſeveral Pa- 
Gram. ¶ vos, an Indicavit lies. Vide F. N. B. 45. 
B. G C. 12 E. 4. 1g. | 
And it is to be obſerved, that this Writ Ard when, 
does not lie before the Libel, nor after a De- 
fnitive Sentence. For the Party that prays 2 Ind. 364. 
it muſt ſhew a Copy of the Libel in the 
Court of Chancery before he can have it. 
But a common Writ of Prohibition may in 
nany Caſes be had after Sentence in the Spi- 
ritual Court. See Inſtit. Legalis, p. —-- 
And although the Law be at this Day re- pm ef 5 
ained to a fourth Part of the Value of the it not at 
hurch, where before it extended to a Sixth, ed. 
Fe. yet the antient Form of the Writ till 
a 2 2 remains, 


be of Tln 
t, and tht 
7 


abentiun 


And this Writ lies where one Parſon de- Mere it lien 
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remains, and is not altered by either of the Ml Eccle 
ſaid Statutes. And therefore, if the Tithe; MW Writ 
in Demand be under a fourth Part of the the o 
Value of the Church, it muſt be ſhewn in Patro: 
Pleading, by the other Side, Q: F. N. 3, by his 


45. B. 2 Inſt. 364. 1 Tithes 
| A And this Writ lies as well for Ofterigg 13. 5. 
Ficarage, Q, for Tithes. Vide F. N. B. 45. B. Andithere But 


Weſtm. 2. c. 5. 


is a Note in the Regiſter, that it lies of a Ml dcavit 
Vicarage or Prebend, (a) & alia Similia, x Ml Tenan 
well as a Rectory, and ſee the Form of the mainta 
Writ, F. N. B. 30. C. Reg. 33, 36, Sc. aud ar 
When ſuch Writ is ſued and ſerved, and tachme 
thereby the Proceedings in the - Spiritual WM be pro 
Court ſtayed, then the Plaintiff there is to WM other | 
ſue his Writ of Right of Advowſon of ſuch WM AH. 36 
a Portion of Tithes as the Caſe requires; and WW And 
this is given by the Statute of Meſtm. 2. c. 5, WM determ: 
(made 13 Ed. 1.) v:z. Cauſe | 


Writ of Right (a) Et cum per Breve de Indicavit impeditur Court, 


of Advowlon. Nector alicujus Ecclgſiæ ad petendas Decimus 


in Vicina parochia, habeat Patronus Rectori ji 
impedito Breve ad petendam advocationem Dt 
cimarum petitarum. _ 

But this Writ (of Right of Advowſan) 
muſt be intended where the Patron has thee 
Fee-ſimple of the Advowſon in him. Mud ter 

And note; the Indicavit is to be broughtMfra, . 
in the Name of the Patron and his Clerk, We A. 
againſt the other incumbent, that ſues in theſWand 36, 


on, 712 


2 8 4 lth. = YO * 4&. FY —_ A II N » 


— 


(a) 4nd others of the like Nature. (z) And why (%) 7 
the Rector of any Church is prevented by Writ of Indicavi weil it (bu 
from - juing for Tithes in the neighbouring Pariſh, let ly, 3 
Patron bawe a Writ to the Rector ſo prevented for ui ö 
for the Advoxuſon of the ſued for Tithes, 


+. 


Eccleſiaſtic 
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Eccleſiaſtical Court, and his Patron; but the 
Writ of Right of Advowſon is to be ſued by 
the one Patron againſt the other; and the 
Patron Demandant ſhall aedge Explees taken 
by his Incumbent, both of great and ſmall 
Tithes. See F. N. B. 45. B. and 12 E. 4. 
12. 6. | | 
Bot if the Patron, againſt whom the In- Tenant in Tail, 
dicavit is ſued, be but Tenant in Tail, or / Liſe or 
Tenant for Life or Years, he cannot then == l 
maintain a Writ of Right, but muſt demand 
and appear to a Declaration, upon an At- 
tachment, and plead his Title, which muſt 
be proceeded in, and tried, as in Caſes of 
other Prohibitions. See F. N. B. 30. B. 2 
It. 364. | 

And when the Title of the Patronage is 
determined at the Common Law, then the Proceedings 
Cauſe muſt be remitted to the Eccleſiaſtical remitted, &ec. 
wpeditur FF Court, where Sentence muſt be given, ac- 
Decimiai cording as the Law has determined the 
Fori fo fight. 
nem D. And this appears both by the ſaid Statute 

of Weſtm. 2. c. 5. and alſo by the ſaid Writ, 

vowſon) Hof Indicavit, which is ſpecially founded there- 

has the en, viz. (a) Vobis Præcipimus ne placitum 
lud teneatis, donec diſcuſſum fuerit in curia 


Fd 
— 


brought ra, ad guem illorum pertineat ejuſdem Ec- 
s Clerk, Mcο Advocatio. Vide ante 26. Regiſter 33, 


es in the and 36. 


— = — 
* 
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And u (\ 17; command you that you do net hoid that Plea, 
f Indicari il it ball he determined in our Court, to which of them 
yo be Advowſon of the ſame Church belongs, 


le ſiaſtica Z. 3 But 


5 
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But theſe Writs of Iudicavit, and Right gf 
Advowſon (as well as other Real Actions) 
are now grown almoſt obſalete, and are ſcl. 
dom put in Practice; and therefore I ſhall 
no further enlarge on the Nature thereof, 
« the Proceedings therein; but proceed to 
ew, 
Of Statutes: What Statutes have given Juriſdiction to 
giving Fi" the Eccleſiaſtical Courts in Caſes of Tithes 


diftion to the 


Spirizal c. And as to this we may obſerve, 

Courts. That although the Eccleſiaſtical Court, 
for ſome Time ar the Conqueſt, (as afore- 
ſaid) ſometimes held Plea in Caſes of Sub- 
ſtraction or With-holding of Tithes, yet the 
firſt Statute which granted or confirmed to 

1 them that Juriſdiction, was the before men 

ſpete agati, tioned Statute of Circumſpee agatis, made 


or 3 Ed 1.9 % 13 E. 1. which enacts, 


See before p. That if any Rector demands againſt his 
and me, by * Pariſhioners, Oblations and Tithes due and 
Ton. B, © accuſtomed Or if one Rector de: 


cation, 2. »0 mands againſt another Rector, any Tithe 
Lis is no Stat © great or ſmall, ſo that it be not the fourth 
and fois the Part of the Value of the Church Alſo 
2 '0 © if a Rector demands a Mortuary in fuch 
ok = £ Places where a Mortuary is accuſtomed ta 
is 13 Co. 14. be given——Or if any Prelate of any 
Church, or Patron of an Advowſon, de: 
t mands of the Rector any Penſion due to 
him; all theſe Demands are to be made in 
* the Eccleſiaſtical Court, &c. and concludes 
thus: (a) In omnibus predifiis Coſidus hah 


ths r 2  —_ „* 


(a) The Eecleſſaſtical us. bas Cegnizance in all th 
oforejaid Caſe, notwithhanding the Regal Profibiton 
- | Ju * 
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Judex Ecclefiaſticus cognoſtere, Regia Probibi- 
tione non obſtante. | | 
There has been formerly ſome Doubt, 


whether this be an Act of Parliament. But %, 


Sir Edward Coke and Mr. Selden, with others, 
do think it a good Statute. See their Argu- 


ments for it, 2 yt. 487. and Selden's Hiſtory 


of Tithes 424. &c. Vide Pryn's 3 Tom. ut 
ante contra, fic 13 Co. 14. | 

And Secondly, admitting it to be a good 
Act, it has been doubted, whether it ex- 


tended further than the Dioceſe of Nerwich; 4nd extend; to 
it being by the penning thereof, appropriated 


to that Dioceſe alone; but by the general 
Opinion it is held to extend to all other Dio- 
ceſes, and Norwich is only put for Example. 
See 2 Inſt. 487. 


And the prudent Penning of this Law, by Prudenth pen. 
our Anceſtors, deſerves our Obſervation z it . See Deg, 
news how careful they were to preſerve their 


own Rights, and to avoid the Incroachments 
of the Clergy, who in thoſe Days were very 
powerful. For, ; 

Firſt, They would not give Way to the 
Canons, to deftroy their Cuſtoms and Pre- 
ſeriptions allowed by the Common Law; 
and therefore they give the Spiritual Judge a 
Juriſdiction of Faches and Oblations (a) de- 
bitas & conſuetas only. So that where the 
Cuſtom, Cc. is denied, the Spiritual Courts 
R claim no Juriſdiction by Virtue of this 
tatute. 


— 
— th. A 


hd 2 — — — 
— 


(a) Dus and accuflomed onf. 
2 4 Secondly, 
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Moriuaries. 


Book Caſes 


great Regret. 
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Secondly, Our Anceſtors would not expoſe 
their Rights of Patronage too far to the De. 
termination of Eccleſiaftic Judges, and there. 
fore this Condition is annexed (a) Dummy; 
non petatur quarta pars valoris Ecclęſiæ. 

And Thirdly, They would not ſubjed 
themſelves to pay Mortuaries, according tq 
the Determinations of the Canon Law, but 
with a (5) Di dari conſuevit; ſo that if any Suit 
were in the Spiritual Court for Tithes or Of. 
ferings, or Mortuaries, not due as well by 
Cuſtom as by the Common (Canon) Lay, 
Prohibition lay, notwithſtanding this Statute, 
And ſo it does at this Day, to the Canon 


Eccleſiaſtical Court 


But how far the 


end Authorities claimed or exerciſed a Juriſdiction by Vir. 


explanatory 
the Statute, 


Watſon 619. 


7 tue of this Statute, may be ſeen in the fol 


lowing Cafes and Authorities at Common 
Law, viz. as to Mortuaries, if due by Co- 
ſtom, Cc. F. N. B. 51 & 53. 10 H. 4. 2 
Fitz. Juri ſdiction 20. Kelw. 110. b. 1 Cn. 
237. 1 Sid. 263. 1 Keb. 919. 2 Keb. 835 
867. 3 Keb. 75. As to Penſions by Fre. 
ſcription, c. ſee 11 H. 4. 85. F. N. B. 41. 
51. B. 3 Cro. 675. Pop. 23. Ney 16. 2 C. 
217. 2 Inl. 491, 492. and 1 Sid. 146. 2 R 
439, 562. 1 Vent. 3. and 120. And as to 
Oflations and Tithes due and accuſtomed, ſet 
13 Co. in the Caſe De modo Decimandi, 2 Kt. 
41, 439, 802. 1 Vent. 3, 120, 205, 274 
3 Keb. 523, 527, 562. Some of which Au; 


— 


— 
„ 
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thorities, with the Words of the Statute, 
Tithes due and accuſtomed, Mr. Watſon 
urges to prove, that a Modus Decimandi may 
be. tried in the Spiritual Court; but admits 
the later (and better) Opinions to be, that 
wherever a Cuſtom is denied in'thoſe Courts, 
2 Prohibition ſhall go. 

And as to Suits between two Parſons, 
where the fourth Part of the yearly Value 
of the Church is not in Queſtion, we may 
here add, to what we have before ſaid on 
that Head, that in 38 E. 3. 6. it is ſaid, 
where the Right of Tithes comes in De- 
bate between two Parſons, the one claiming 
the Tithes as of common Right, 'as within 
his Pariſh, Fc. and the other to be diſ- 
charged by Real Compoſition, Sc. the Ec- 


cleſiaſtical Court ſhall have Juriſdiction of 


it; and ſo it ſeems agreed by Coke and Ba- 
con, 13 Co. 39. in the faid Caſe De modo 
Dec. and further to prove this are cited, 38 
E. 3. 5. 3. 2 Rol. Abr. 308. No 2. and 
Het. 60. See alſo Goldſb. 149. 2 Rol. Abr. 
310. No 2, 5. Sc. and the Caſes in 2 Bulſt. 
158. 3 Keb. 523, 527. &c, | 


The ſecond Statute, made concerning the $:az. Articu- 
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Juriſdition of the Eccleſiaſtical Courts in li Cleri, 


Caſes of Tithes, was the Statute commonly 9 E. 2. . 5. 


called Articuli Cleri, the Articles thereof be- Ante 337. 


ing projected and drawn up by the Clergy. 
But ſee this Statute before recited in this 
Chapter, under the Head of Indicavit, Sc. 
And as it only relates to the Tithes of 
new Mills, ſee that Matter treated of ante 


Chap, 4 
But 


4. 
- 
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But we may here note, that the Clergy 
by Virtue of this Statute, drew to themſelyg 
the Tithes of new erected Mills, z. e. erected 
within their Time of Preſcription ; wherey 
it appears, that of common Right no ſuch 
Tithes were due. See 2 Danv. 590. ante 
to : 

Stat. 18 E. 3. After this came the Stat. 18 E. 3. c.) 
c. 7- greatly which greatly enlarges the Juriſdiction d 
Ge ee the Eccleſiaſtical Courts in Caſes of Tithez 
 uriſaifion. See this Statute before recited in this Chapter, 
Q. if an 42 and note the Doubt ibid. Whether it be x 
of Parliament, good Act of Parliament, c. 

But ſuppoſing it a good Act, yet it mul 
obtained by be confeſſed, the Clergy at that Time, by 
41, c. Means of the Chancellor, practiſed ſome Ar 
in obtaining it; and their Power and Prac- 
tice about that Time became ſo exorbitant, 
as to demand and exact Tithes, by Procels 
of their own Court, for divers Things, which 
in their Nature were not tithable. And this 
occaſioned divers Petitions and Complaint 
in almoſt every Parliament afterwards, as ap» 
pears in 1 Rol. Abr. 636, 637. Sc. viz. 

Rot. Parl. 17 E. 3. Ne 51. The Com 
mons pray, that no Man be drawn in Plez 
in Court Chriſtian for Tithes of Wood d 
Underwood, unlefs in ſuch Places where ſuch 
Tithes have sſed to be given. Anfwer, La 
it be done as hath «ſed ta be done before 
theſe Days. 

See 2 Inſt. 642. 2 Rol. Rep. 122. and 
Palm. 38. where the ſame Record is cited; 
and it is ſaid, that Tithes were not paid of 
Wood, till Stradford Archbiſhop of Canter 
bury in 17 Ed. 3. made a — 

Iche 
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Tithes of Wood ſhould be paid within his 

Juriſdiction, (a) de Sylva cædua, of which 

the Cammons complained at the next Parlia- 

ment, and every Parliament afterwards till Fccl:faſtical 

16 Rich. 2. See allo Lit. Rep. 153, 2 Encroach- 

Lion. 80. | 8822 

So Rot. Parl. 18 E. 3. No 12. The Com- 

mons pray, that as a Conſtitution is made 

by the Prelates (Note their Inſolence) to take 

Tithes of all Manner of Wood, which Thing 

was never uſed; and that Niefs (i. e. Women Nate. 

Slaves) and alſo Wives, might make Teſta- 

ments; which is againſt Reaſon ; that there- 

fore it would pleaſe by him (i e. the King) 

and his good Council, to ordain a Remedy. 

And that his People ſhould remain in the 

lame State as they had been uſed to be in the 

Time of all his Progenitors : And that Pro- 

bibitions ſnould be granted to all thoſe who 

are impleaded of the Tithes of Wood, with- 

out having a Conſultation. (Note; this claims Note. 

an Exemption from all Titbes of Wood.) But 

the King, by the Archbiſhop's Means, gave 

them only this Anſwer: The King Wills that 

Law and Reaſon be done; and yet theſe 

Words ſnew the King aſſented to what was 

reaſonable ; and conſequently, ſo far it ought 

t have the Force of an Act of Parliament. 
Again, Rot. Parl. 21 E. 3. No 48. The 

Commons pray that whereas the Archbiſhops 

and Biſhops (it feems of both Provinces) had 

lately ordained a Conſtitution to give (or 


Iv) Tithes of Underwood fold only ; whereas 


63 
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before theſe Days no Tithes were given (there. 
of): Now the People of Holy Church, by 
Force of the ſaid Conſtitution, take and de 
mand Tithes alſo of Groſs Wood, as well x; 
of Underwood ſold, and not fold, (herein 
they extended their Chim with a Vengeance, 
even beyond their own Conſtitution) againſt 
what they have uſed Time out of Mind, to 
the great Damage of the Common Law: For 
which they pray Remedy. 

This Petition, inſtead of being anſwered 
by the King, as it ought, was only referred 
to the Archbiſhop of Canterbury and the 
other Biſhops, as appears by the Anſwer, 
viz, The Archbiſhop of Canterbury and other 
Biſhops have anſwered, that ſuch Tithe is 


e not demanded by Reaſon of the ſaid Con- 


Chancery. 


ſtitution, but of Underwood. 

And Rot. Parl. 25 E. 3. pars 2. No 11. 
The Commons prayed, that no Tithes ſhould 
be paid of Wood, but where it hath been 
uſed, and not of Groſs Wood, Anſwer, The 
King will adviſe. | 

Alſo Rot. Parl. 43 E. 3. No 17. The Com- 
mons pray, that it be declared, in what Ca- 
ſes Tithes of Wood or Underwood ought to 
be given of Right, in Places where it has not 
been given before theſe Days. And allo, 
that it be put in certain, what Manner of 
Wood ought to be called Sylva Cædua. And 
that in Caſe any be impleaded in Court Chr 
ſtian of Tithe of Wood, . or Underwood, 
that a Prohibition be granted, and an At- 
tachment thereon in Chancery, as well to 
the Judges as Parties, as is accuſtomed in 
other Caſes, without having a Conſultation. 

| Anſwer, 


cars O 


of the 


Statute 


c. 3. u 
that a 
grantec 
5. 51. 
55. 
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(there. 4uſiwer. Let the Statute in this Caſe ordained 
ch, by “be beld and kept. But quere what Statute is 
ind de intended, for this was before the Statute of 
well s S, Cædua. Quere if 18 E. 3. No 12. 
(herein I ance. | 
geance, And Rot. 45 E. 3. No 23. The Earls, 
againſt I Barons, Knights and other of the Commons 
ind, to complain, that where they ſell their * Groſs * See 2 Danv. 
W: For WW Wood, of the Age of twenty, thirty, or for- 557 
ty Years, or of greater Age, to Merchants, 
nſwered to the Profit of themſelves, and in Aid of 
referred WM the King in his Wars; yet Parſons and Vi- 
nd the Bf cars of Churches implead and trouble the ſaid 
Anſwer, Merchants in Court Chriſtian for the Tithes 
d other i of the ſaid Wood, naming it by theſe Words, 
Tithe 13 (a) Slva Cædua; whereby they cannot ſell Sylva czdua. 
id Con- ¶ their Wood at the true Price, to the great 
Damage of them, and of the Realm, of 
No 17. which they pray the King and his Council to 
s ſhould apply a fit Remedy, and declare and inter- 
th been WW pret openly theſe Words, Hlra cædua; as 
er, The Mito the Intent of the Commons, Underwood 
is compriſed in theſe Words, and not Trees 
he Com- Hef ſuch Age. Anſwer. Let there be a Pro- 
vhat Ca Whibition granted, and an Attachment, as hath 
»ught to ſheen uſed before theſe Days. See 2 Danv. 
t has not Jr. 587. | 
nd allo, And note; That upon this Petition the 
anner of Nstatute de Sylva Cædua was made, 45 E. 3. Stat. 45 E ;. 
. And. 3. whereby it is ordained and eſtabliſhed, e 3. Be Sy 
urt Chri- mat a Prohibition in ſuch Caſe ſhall bea. 
der wood, granted, and an Attachment, 6c. See F. N. 
| an A. 51. 2 Leon. 79. See Dr. and Stud. lib. 2. 


| well Wl. 55. P. 341, 353: 
omed ing. 


ſultation, (a) Ward of p proper Growth. re be cut. 
Anſwer 4 ; , 
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But it ſeems the Clergy uſed divers Shifts 
and Tricks to render this Statute void; and it 
ſeems it was declared void by the Spiritual 
Courts; for Rot. Parl. 47 E. 3. Ne 21, 
(i. e. at the next Parliament) All the Com. 
mons of the Realm pray, That as at the laſt 
Parliament held at Wincheſter, the Lords and 
Commons of the Land made their Com- 
plaint, that Parſons and Vicars of the Holy 
Church travailed them in Court Chriſtian 
for the Tithes of great Wood, ſcil. of the 
Age of twenty Years and above, under Co- 
lour of this Word Sylva cædua, at their Re- 
queſt it was ordained, that no Wood, which 
was or ſhould be of the Age of twenty Years 
or more ſhould be tithable : And the Par- 
ſons of Holy Church intending and contri 
ving, that this Ordinance- ſhould not reſtrain 
them of their antient (unjuſt) Incroachment, 
ſurmiſing, that this was., not affirmed for s 
Statute, they purſued in Court Chriſtian, con- 
trary to the Ordinance aforeſaid, to the great 
Damage of the People: That it would pleaſe 
the King to affirm the ſaid Ordinance tor 2 
Statute to endure for the Time to come; and 
that a ſpecial Prohibition upon the ſame Sta- 
tute ſhould be made thereof in Chancery, for- 
bidding thoſe in Court Chriſtian to hold Plea 
of Tithes of Wood of the Age aforeſaid. 
Anſwer. Let there be fuch a Prohibition 
granted, as hath been of antient Time. See 
2 Danv. 588. | 


I have produced theſe Records not only 
to prove the Incroachments of the Clergy 
of thoſe Times in the Caſe of Tithes ; but 
obtain 
Relief 
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Relief in Chancery againft their Incroach- 


ments; the then Chancellors being Eccleſia- 
ticks, and conſequently too Partial to their 


own Order, as partly appears by the fol- 


lowing Record relating to the fame Mat- 
ter, VIZ. 

Rot. Parl. 2 H. 4. No 29. The Commons 
in their Petition recite the ſaid Statute 45 E. 
3 c. 3. and fay, that notwithſtanding the 
laid Statute, Parſons and Vicars claim Tithes 
of all Manner of Wood, as before they were 


vont: Becauſe that Conſultations in ſuch Caſes Mete. 


351 


have ſo eaſily been granted in Chancery, by Chancery. 


Colour of this Word Sylva cædua: And there- 
fore they pray, that the King would pleaſe 
to ordain, that no'Confultation be granted by 
theſe Words Suva cædua, if fo it be, that 
the Wood of which Tithes are claimed be of 
the Age of twenty Years, or more, at the 
Time of the _ and a Pain thereupon 
ordained in this prefent Parliament. Anſtver. 
Let it be done as hath been done before theſe 
Days. See 2 Inft. 642, 643. Plow. 470. 1 
Rel. Abr. 639. and the like in Effect is Rot. 
Parl. 2 H. 5. pars 2. No 7. ib. 636. 


Alſo Rot. Parl. 5 H. 4. Ne 66. The 7. Cl 2y 
Commons pray, That whereas many of the cut Tithes 
Lieges of the King are often vexed and trou- , Stone and 
bled by Parſons and Vicars of Hol Church, t, *c. 

ai 


by Citations and Cenſures of ſaid Holy 
Church, for Tithes of Stone and Satt, work- 
ed and drawn out of Quarries, of which no 
Tithes are (to be) paid : That he would 
pleaſe to grant, that if any Prohibition be 
made in the Caſe, that no Conſultation be 
granted to the contrary, This alſo Thews the 
' Practice 
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Chancellor, Practice of the then Chancellors to grant Con- Vantage 
oe. ſultations, or Cogniſance even of Things not divers 
tithable, to the Spiritual Court: And it alſo e Po. 

ſeems, that by the Chancellor and Biſhops MI (= be f 

Means, the King gave the Anſwer of Ss ether f. 

aviſera, and denied Relief to the Commons and OCC; 

upon this moſt juſt Petition. See 1 Rol. Ar. Stat 

| 636. D. 4. as mu 
Seat. 1 R. 2. The next Statute that occurs, touching ſed P. 
cap. 13. theſe Matters, after that of Sylva cædua ſu- * kies, ( 
pra, was that of 1 R. 2. c. 13. This was ' Realm 

made by the Clergy's Influence; and as Sir . te Alr 

See Degg373- S. Degg ſays, was for puniſhing of ſach 2s good C 
indicted thoſe that ſued in the Spiritual Coun , {rat : 

for Subſtraction of Tithes, or compelled them i Whole. 


to deſiſt by Bonds, or otherwiſe. But this ' their J 

Law is now altogether obſolete. As allo, { ſonal a. 

A R. 0 Chap. 14. of the ſame Parliament, viz. It Church 
— 3 Vide e js accorded, that at what Time any Parſon Enormi 
f. <« of the Holy Church be drawn in Plea h bete Tit 
the Secular Court for his own Tithes taken, Ml. deſpiſe 

© by the Name of Goods taken away; and the Ecc 

© he which is ſo drawn in Plea, maketh a more te 


Special Aver- * Exception, or alledgeth, that the Subſtance ' fore this 
ment of Lay © and Suit of the Buſineſs is only upon Tithes mation C 
—— * due of Right, and of Poſſeſſion, to his and Pea 
© Church, or to another his Benefice, that in King's 8 
© ſuch Caſe the general Averment ſhall not ' teign Lo 
© be taken without ſhewing ſpecially, ta on Eart! 


© the ſame was his Lay Chattle.” England, 

Stat. 21 H.8. After which we have no Statute about ' Duties of 
115 6. % Tithes, Offerings, or other Church Reveſ, ued ar 
ortuaries. nues, till the Statute made 21 H. 8. c. %%%, b 
about Mortuaries, Ec. (Vide ante, chap. 4 | lament, | 

But (as Mr. Watſon complains) this wi | Realm, F 

and Marc 


made to the Prejudice, rather than the Ad 
vantag 
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vantage of the Church, and at a Time when 

divers other Laws were made for leſſenin 

the Power and Intereſt of the Clergy, ay 

(as he ſays) abated the Reverence People had 

either for them, or Cenſures of the Church, 

and occaſioned the following Act, viz. LI. 
Stat. 27 H. 8. c. 20. which recites: For Sat. 27 H.8. 

' as much as divers Numbers of evil diſpo- cf. 1 

ſed Perſons, inhabiting in ſundry Coun-4 is 

' ties, Cities, Towns and Places of this 7;/4e,, &c. 

Realm, having no Reſpect to their Duties 

to Almighty God, but againſt Right and 

good Conſcience, having attempted to ſub- 

* ſtract and with- hold in ſome Places the 

Whole, and in ſome Places great Part of 

their Tithes and Oblations, as well Per- 

ſonal as Predial, due unto God and Holy 

Church, and purſuing ſuch their deteſtable 

Enormities and Injuries have attempted in 

late Time paſt to diſobey, contemn, and 

* deſpiſe the Proceſs, Laws and Detrees of 

the Eccleſiaſtical Courts of this Realm, in 

more temerous and large Manner than be- 

fore this Time hath been ſeen; For Refor- 

mation of which ſaid Injuries, and for Unity 

and Peace to be preſerved amongſt the 

King's Subjects of this Realm, our Sove- 

' reign Lord the King, being ſupreme Head 

on Earth, under God, of the Church of 

England, willing the Spiritual Rights and 

Duties of that Church to be preſerved, con- 

tinued and maintained, Hath ordained and 
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oF ©2724 by Authority of this preſent Par- 


' lament, That every of his Subjects of this 
Realm, England, Ireland, Wales and Colcis, 


and Marches of the ſame ſhall, according 


A a to 
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Quere ' he 


King's Ficar 


Ce icrai. 
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* to the Eccleſiaſtical Laws and Ordinancey 
Sof his Church of England, and after th: 
* lJaudable Uſes and Cuſtoms of their Pariſh, 
or other Place where he dwelleth or occu- 
pieth, yield and pay his Tithes and Offer. 
ings, and other Duties of Holy Church; 
and that for ſuch Subſtractions of any of 
the ſaid Tithes, Offerings, or other Du- 
ties, the Parſon, Vicar, Curate, or other 
Party in that Behalf grieved, may, by due 
* Proceſs of the King's Eccleſiaſtical Lays 
© of the Church of England, convent the Per. 
© ſon or Perſons offending before his Ordi- 
* dinary, or other competent Judge of this 
Realm, having Authority to hear and de 
termine the Right of Tithes, and allo to 
* compel the ſame Perſon or Perſons offend- 
ing to do and yield their ſaid Duties in that 
* Behalf; and in caſe the Ordinary of the 
* Dioceſe, or his Commiſſary, or the Arch. 
* deacon, or his Official, or any other com: 
« petent Judge aforeſaid, for any Contempt, 
* Contumacy, Diſobedience, or other Miſde- 
* meanor of the Party Defendant, make In- 
formation and Requeſt to any of the King's 
© moſt Honourable Council, or to the Ju 
« ſtices of Peace of the Shire where fuch Of: 
fender dwelleth, to aſſiſt and aid the ſame 
Ordinary, Commiſſary, Archdeacon, Off. 
cial or Judge, to order or reform any ſuch 
© Perſon in any Caſe before rehearſed, that 
then he of the King's ſaid Honourable 
© Council, or two ſuch Juſtices of the Peace, 
* whereof one to be of the Quorum, to who 
© ſuch Information or Requeſt ſhall be made 


© ſhall have full Power and Authority, b 
a . Yutive 


* - R W „ 


The 


t Virtue | 
be attac 
whom 
be mad 
' or Perſc 
out Bail 
{ ſhall ha 
bound | 
| fore the 
of Peac 
or Juſti 
| ſaid Sov 
Obedien 
Decrees 
Court o 
or Matt 
or be: 
ſaid Col 
Peace; v 
28 is afo 
Authorit 
receive, 
Obligatic 
written. 
* Provic 
therein, 
of Londs: 
of Tithe 
Duty gre 
within t. 
another 
Tithes, 
City. 
* Provid 
Perſons, 
ſuch Suit. 


ih t whom ſuch Information or Requeſt ſhall 

f. be made, and to commit the ſame Perſon 

* © or Perſons to Ward, there to remain with- 

a f © out Bail or Mainprize; till that he, or they 

by ſhall have fourid ſufficient Surety to be 

* bound by Recogniſance, or otherwiſe, be- 
Fo fore the King's ſaid Counſellor, or Juſtice 

Hof Peace, or any other like Counſellor, 
— dor Juſtice of Peace, to the Uſe of our 
de ſaid Sovereign Lord the King, to give due 

"yy Obedience to the Proceſs, Proceedings, 
* Pecrees and Sentences of the Eccleſiaſtical 
* Court of this Realm, wherein ſuch Suit 
end. © Matter for the Premiſſes ſhall depend 

n be: And, that every of the King's 
0 ſaid Counſellors, or two Juſtices of the 
1 \ Peace; whereof one to be of the Quorum, 

"i s is aforeſaid, ſhall have full Power and 

com Authority, by Virtue of this Act, to take, | 
1 receive, and record Recognizances and | 
* Obligations in any of the Cauſes above 0 
ce Uu written. | | 
Sing + Provided, that this Act, nor any Thing Provif fir | 
h 05 therein, ſhall not extend to any Inhabitants London. | 
| * of London, for or concerning any Manner 
Of of Tithe-Offering, or other Eccleſiaſtical 
&— Duty grown and due to be paid or yielden | 
L within the ſame City, becauſe there is i 
* another Order made for the Payment of | 
— Tithes, and other Duties within the ſaid | 
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t Virtue of this Act to attach, or cauſe to 


t be attached the Perſon or Perſons againſt 


City. 


Provided alſo, That every Perſon and e lar 
erſons, being Party or Parties to any — 
luch Suit, ſhall and may make, and have, ws my A 


Aa 2 © his &jrions, &c. 
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Por further 
making of Fe- 
cleſiaſtical 
Laws. 


This AR flill 


in Force. 


The Law of Tithes. Cap. 8. T] 


© his and their lawful Action, Demand ot ſtead 
© Proſecution, Appeals, Prohibitions, and al ride po 
© other their lawful Defences and Remedies 1. Nc 
in every ſuch Suit, according to the fad in Sorts 
© Eccleſiaſtical Laws, and the Laws and Sta. ind Mix 
* tutes of this Realm, in as ample and liberal 2. Th 
Manner and Form, as they or any of then us Lau 
might have had, if this Act had never 

* been made; any thing in this Act above 


written notwithſtanding. 


only, anc 


2 Ed. 6. 


© Provided alſo, c. That this Act for "Age 
© recovering of Tithes, ne any Thing there- tempt, C 
in contained, ſhall take Force and Effet before as 
* but only until ſuch Time as the King 4. Tha 
© Highneſs, and ſuch other thirty-two Per may be 
* ſons which his Highneſs ſhall name and... 
* appoint for the making and eſtabliſhing ol 5. Th: 
* ſuch Laws, as his Highnels ſhall affirm aputies are 
* ratify to be called The Ecclefiaftical Lonig;ca1 7 
* of the Church of England; and after ths Ulages of 
* ſaid Laws ſo ratified and affirmed as ator 6 The 
„ ſaid, that then the ſaid Tithes are to Mak Jurit 
paid to every Eccleſiaſtical Perſon, acc Firitual © 
ding to ſuch Laws, and not otherwiſe. legen no 
But note; although ſuch a Body of Lan After . 
were drawn up accordingly, and are publiſhe bon the I 
under the Title of (4) Reformatio Legum E the Kin 
clefiaſticarum, &c. yet for that they were nn, who 
affirmed or ratified by the King as this Ans couk 
directs, they were never received as Lay ical Co 
and conſequently the ſaid Act of 27 H. emedy fa 
continues flill in Force. And it is likewi Milkake 
3 It of 7 
ee ere Where 
{a) The Reformation of Ecel:fraftical Laws. labiting 1 
nis Real 


confirme( 
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| of Wl confirmed by the Stat. 1 & 2 Ed. 6. c. 13. | 

| al e pope. | 

dis 1. Note alſo, 1. That this Act extends to 

fad in Sorts of Tithes, Offerings, Sc. Perſonal 

Su. nd Mixed, as well as Predial. 

ver 2. That he that will have the Benefit of Single Talus. 

nem dis Law, muſt fue for the ſingle Value : 

only, _— not for the double Value, as upon 

2 £4. 6. 

3. That the Plaintiff in the Eccleſiaſtical 

Court may proceed upon this Act, for Con- 

tempt, Contumacy or Miſdemeanor, as well | 

before as after Sentence. l 

4. That the Security taken upon this Act, 

may be as well by Bond as by Recogni- 

Ance. | 

5. That the Tithes, and ather Church <1 

Duties are to be paid according ta the Eccle- | 

ſaltical Laws, and the laudable Cuſtoms and | 

Uſages of the Place. (Very cautious!) | 

6b. The Suit is to be before ſuch Judge as Noe. | 

bath Juriſdiction of the Cauſe, i. e. either 

ſpiritual or Temporal. So that it creates or l 

larges no Juriſdiction. | 

After which Statute (ſays Mr. Watſon) 

pon the Diſſolution of Abbies, Tithes came 

d the King, and from him to divers Lay- 

ere men, who by Courſe of the Eccleſiaſtical 

his Aus could not ſue for them in the Eccle- 

Lav cal Courts. And having at that Time na 

7 H.! lmedy for them in the Temporal Courts, | 

Kew! | Miſtake, as I have ſhewn) the following | 

c of 37 H. 8. was made for their Relief. ' 

* Whereas divers and many Perſons, in- 37 H. 8: c. 5. | 

habiting in ſundry Countries and Places of Pen. g 

nis Realm, and other the King's Domi- 
a 3 © nions, 


ſe,” 
Lax 
bliſhec 


um Et 


* 
* 
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nions, not regarding their Duties to A, conven 
mighty God, and to the King our Soe. be not 
reign Lord, but in few Years paſt more © Whe 

+ contemptuouſly and commonly preſuming © our ai 
to offend and infringe the gaod and whole: © with th 
ſome Laws of this Realm, and gracious Tempo 

Commandments of our ſaid Sovereign. ent Pai 

Lord, than in Times paſt have been {cn  thority 

or known, have not letten to ſubſtract adi perſons 

« withdraw the lawful and accuſtomed Titel, bis Dor 

of Corn, Hay, Paſturages and other Sen Conditi- 

« of Tithes and Oblations commonly due u. fully, ti 

the Owners, Proprietaries and Poſſeſſots d © yield o. 

« the Parſonages, Vicarages, and other Ee. Oferi 

« clefiaſtical Places, of and within the (af, f Cuf 

© Realm and Dominions, being the mor, 4 Pl, 

« encouraged thereto, for that divers of tall; fal gr 

c King's Subjects being Lay Perſons, ha ein caſe | 

* © ving Parſonages, Vicarages and Tiches u ' Perſons, 

them and their Heirs, or to them and . verſe M 

© the Heirs of their Bodies lawfully be hold an 
< gotten, or for Term of Life or Yea, 5. any 

cannot, by the Order and Courſe of t ' Perſon + 

« Feclefiaſtical Laws of this Realm, fue i Lay Pe 

any Eccleſiaſtical Court for the wrong. bzve th 

« with-holding and detaining of the {al thereby 
« Tithes and other Duties, nor cannot 0 may cor 
« the Order of the Common Laws of ti fending 
Realm have any due Remedy againſt a ary, or 
« Perſon or Perſons, their Heirs or Affe fen Jude 
that wrongfully detaineth or with- holde ff Proc 
« the ſame. By occaſion whereof, muff nd may 

+ Controverſy, Suit, Variance and Dilcol to the E 
© is like to inſurge and enſue among u nation c 
King's Subjects, to the great Detrimea erdinaril 


«+ Pamage and Decay of many of them, 
_ 3 3 n © conven 


* 
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© convenient and ſpeedy Remedy therefore 
ede not had and provided. 

* © Wherefore it is ordained and enacted by (1. 
ang our ſaid Sovereign Lord the King, and 77775 — be 
le: « with the Aﬀent of the Lords Spiritual and 4g. 9 
1018 © Temporal and the Commons in this pre- 

eu © ſent Parliament aſſembled, and by the Au- 

en  thority of the ſame, That all and ſingular 

aa perſons of this his ſaid Realm, or other 

wo bis Dominions, of what Eſtate, Degree or 

San Condition ſoever he or they be, ſhall 


Al. 


ue g fully, truly and effectually divide, ſet out, 
"Ke * yield or pay all and ſingular Tithes and 
- yy Offerings aforeſaid, according to the law- 


ful Cuſtoms and Uſages of the Pariſhes 
and Places where ſuch Tithes or Duties 
ſhall grow, ariſe, come ar be due. And 
„ da in caſe that it ſhall happen any Perfon or 
nes 1 Perſons, of his or their ungodly or per- 
and Ul: verſe Will and Mind, to detain and with- 
ly be ' hold any of the ſaid Tithes or Offerings, 
Yea: or any Part or Parcel thereof ; then' the. 
of u Perſon or Perſons being . Eccleſiaſtical or 
ſue i Lay Perſon, having cauſe to demand or 


mor 
of thi 


* chave the ſaid Tithes or Offerings, being 
* p thereby wronged or grieved, ſhall and 


may convent the Perſon or Perſons ſo of- 


of th fending before the Ordinary, his Commil- | 
oft ry, or other competent Miniſter or law- | 
Is ful Judge, having the Parties or their law- | 

| 


ful Procurators before him or them, ſhall % recover. 
and may, by Virtue of this Act, proceed marks — _ 
to the Examination, Hearing and Determi- Tau, Kc. 1 
nation of eyery ſuch Cauſe or Matter, | 
ordinarily or ſummarily, according to the | i 

wr + & * Courſe 


mus 
Diſcor 
Ong | 
trimen 
hem, 
nVenicl 
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© Courſe and Proceſs of the ſaid Eccleſiaſti. Sums 
© cal Laws; and thereupon may give Sen- be co 
© tence accordingly. | * Juſtic 

(2.) And in caſe any of the Parties, for any Ml © where 
Cal fecured * Cauſe or Matter concerning that Suit, do IM © have 
3 an 4 appeal from the Sentence, Order and de- MW * matio 
oh * fimitive Judgment of the ſaid Ordinary or made 

other competent Judge, as is aforeſaid, WW © Judge 
then the ſame Judge, by Virtue of this © cauſe 
Act, forthwith upon ſuch Appellation © tachec 
made, ſhall adjudge to the other Party MW * and t! 
© the reaſonable Coſts of his Suit therein be- prize, 
© fore expended, and ſhall compel the ſame IM * cient | 
Party Appellant to ſatisfy and pay the * zance, 
* ſame Coſts ſo adjudged, by compulſory Ml © ſlices, 
© Proceſs and Cenfures of the ſaid Laws MW the K 
© Eccleſiaſtical, taking Surety of the other I © Senten 
© Party to whom ſuch Coſts ſhall be ad- Pro 
Judged and paid, t reſtore the ſame Coſts i the A 
tothe Appellant, if afterwards the princi-W © Perſon 
* pal Cauſe on that Suit of Appeal ſhall be pelled 
* adjudged againſt the ſame Party to whom of Tit 
the ſaid Coſts ſhall be yielden. And ſof ments 
© every ordinary and competent Judge Ec-W* the La 
cleſiaſtical, by Virtue of this Act, ſhall ad- charge 
judge Coſts to the Party upon every Ap Fayme 
* peal to be made in any Suit or Cauſe off Prov 
Subſtraction or Detention of any Tithe any Tt 
or Offerings, or in any other Suit to be wiſe bi 
made for or concerning the Duty of ſuch London, 

No * Tithes or Offerings. bs, pay the 

"AM And further, be it enacted, by the Au- fame Ci 
Feu, to due © thority aforeſaid, That if any Perſon on” ought « 
J 3 ie + Perſons, after ſuch Sentence definitive gi king of 
Offender. ven againſt them, obſtinately and wiltuF! contrary 


or ſuc 


* ly refuſe tar to pay their Tithes, or 
| | Sum 


ati. sums of Money ſo adjudged, wherein they 
Sen. be condemned for the ſame, that then two 

* Juſtices of the Peace for the ſame Shire, 
any il © whereof one to be of the Quorum, ſhall 
„do have Authority by this Act, upon Infor- 
de- mation, Certificate or Complaint to them 
y or MW © made by Writing, by the ſaid Eccleſiaſtical 
ſaid, Judge that gave the ſame Sentence, to 
this © cauſe the ſame Party ſo refuſing, to be at- 
ation Wl © tached and committed to the next Gao], 
Party “ and there to remain without Bail or Main- 
n be- MI prize, till he or they ſhall have found ſuffi- 
ſame Ml © cient Sureties to be bound by Recogni- 
; the Ml zance, or otherwiſe, before the ſame Ju- 
lfory Ml ſtices, to the Uſe of our Sovereign Lord 
Laws WM © the King, to perform the ſaid definitive | 
other Sentence and Judgment. | 
ad- * Provided always, and be it enacted by (4) — 
Colts the Authority aforeſaid, That no Perſon or Perſons, &e. | 
rinci-M © Perſons ſhall be ſued, or otherwiſe com- iſcharged. 
all bel pelled to yield, give or pay any Manner | 
vhom MW © of Tithes, for any Manors, Lands, Tene-- 
nd ſo © ments or other Hereditaments, which by 
e Ec-M the Laws or Statutes'of this Realm are diſ- 
11 ad- © charged from, or not chargeable with the | 
7 Ap Payment of any ſuch Tithes, | 
aſe of Provided alſo, Sc. That this Act, nor Proviſo for | 
[ithesM* any Thing therein contained, ſhall in any {*5abitants in | 
to be wiſe bind the Inhabitants of the City of London. | 
* ſuch London, and Suburbs of the ſame, for to | 

pay their Tithes and Offerings within the | 
e Au-M* fame City and Suburbs, otherwiſe than they 
on o ought or ſhould have done before the ma- 
ve gi king of this Act; any Thing herein to the 
** ! contrary notwithſtanding, 
r ſuc | 
Sym | L And 
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Remedy in 
the Temporal « 
Courts for Per- , 
fons difſeiſed, 
&c. 
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„Right or Intereſt, by Writs Original of 
. Precipe quod reddat, Aſſiſe of Novel Dif- 
* ſeiſin, Mortdanceſtor, Quod ei deforcent, 
„ Writs of Dower, or other Writs original, 
DART? . 6 ay 
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© And further enacted, c. That in all 
Caſes where any Perſon or Perſons, which 
now have, or which hereafter ſhall have 
any Eſtate of Inheritance, Freehold, Term, 
Right or Intereſt, of, in or to any Parſo- 
nage, Vicarage, Portion, Penſion, Tithes, 
Oblations or other Eccleſiaſtical or Spiri- 
tual Profit, which now be, or which here- 
after ſhall be made Temporal, or admitted 
to be, abide and go to, or in Temporal 
Hands, and Lay Uſes, and Profits, by the 
Law and Statutes of this Realm, ſhall here- 
after fortune ro be diſſeiſed, deforced, 
wronged or otherwiſe kept or put from 
their lawful Inheritance, Eſtate, Seiſin, 


- Poſſeſſion, Occupation, Term, Right or 


Intereſt of, in or to the ſame, or of, in or 
to any Parcel thereof, by any other Perſon 
or Perſons, claiming or pretending to have 
Intereſt or Title, in or to the fame, that 
then in all and every ſuch Caſe or Caſes, 
the Perſon or Perſons ſo diſſeiſed, deforced 
or wrongfully kept, or put from his or 
their Right or Poſſeſſion, as is afore re- 
hearſed, their Heirs, Wives and fuch 
other to whom ſuch Injury and Wrong 
ſhall be done or committed, ſhall and may 
have their Remedy in the King's Tem- 
poral Courts, or other Tem 
as the Caſe ſhall require, for the Recovery, 
getting or obtaining of ſuch Inheritance, 


Eſtate, Freehold, Seiſin, Poſſtſſion, Term, 


ral Courts, 


T 
* as the 
Y grant 
* of ev 
tion, 
aſtica 
accor 
suit 
as thi 
* of or 
g redita 
* mand 
* other 
© other 
* veyec 
© Vicar 
© fit, c 
© afore! 
* grant 
* hath 
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* as the Caſe ſhall require, to be deviſed and 
granted in the King's Court of Chancery, 
* of every ſuch Parſonage, Vicarage, Por- 


tion, Penſion or other Profit called Eccleft- Nate. 


* aftical or Spiritual, ſo to be demanded, 
* according to the Nature and Cauſe of the 
Suit thereof, in like Manner and Form, 
* as they ſhould, ought, or might have had 
* of or tor Lands, Tenements, or other He- 
F reditaments, in ſuch Manner to be de- 
* manded; and that Vrits of Covenant, and 
* other Writs for Fines to be levied, and all 
* other Aſſurances to be had, made or con- 
* veyed (conceived) of any ſuch Parſonage, 
* Vicarage, Portion, Penſion, or other Pro- 
* fit, called Eccleſiaſtical or Spiritual, as is 
* aforeſaid, ſhall be hereafter deviſed and 
granted in the ſaid Chancery, according as 
* hath been uſed for Fines to be levied, and 
* Aſſurances to be had or made, or conveyed 
* (conceived) of Lands, Tenements, or other 
* Hereditaments: And that all Judgments 
* to be given upon any of the ſaid Writs 
* original, ſo to be deviſed, or granted of or 
for any of the Premiſſes, or any of them, 
and all Fines to be levied and acknow- 
* ledged in any of the King's ſaid Courts 
© thereof, ſhall be of like Force and Effect 
in the Law to all Intents and Purpoſes, as 
* Judgments - given, and Fines levied of 
Lands, Tenements and Hereditaments, in 
the ſame Courts upon Writs original, there- 
fore duly purſued and proſecuted, albeit no 
* ſuch Forms of Writs original out of the 
* ſaid Court of Chancery have heretofore 
j proceeded, or been awarded, _ | 
RS © Provided 
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The Law of Cithes. Cap. 8. 
Provided always, That this laſt Act ſhall 


gainſt the Re © not extend, nor be expounded, to give any 
ae of Tibet © Remedy, Cauſe of Action or Suit in the 


in the Spiritual | 


Courts. 


Degg, Pt. 2. 


©. 36. 


Courts Temporal, againſt any Perſon or 
Perſons, which ſhall refuſe or deny to ſet 
out his or their Tithes, or which ſhall de. 
tain, with-hold, or refuſe to pay his Tithes 
or Offerings, or any Parcel thereof : But 
that in all ſuch Caſes, the Perſon or Party, 
being Eccleſiaſtical or Lay Perſon, having 
Cauſe to demand or have the faid Tithes 
or Offerings, and thereby wronged, or 
2 ſhall take and have their Remedy 
or their ſaid Tithes or Offerings, in every 
ſuch Caſe, in the Spiritual Courts, accor- 
ding to the Ordinance in the firſt Part of 
this Act mentioned, and not otherwiſe; 
any Thing herein expreſſed to the contrary 
thereof notwithſtanding.” 

Note; upon this Act Sir S. Degg ob- 
ſerves, 

1. That it appears by the Preamble to be 
principally deſigned for Relief of Lay Im- 
propriators, who before this Act were not 
capacitated to ſue in the Spiritual Courts for 
the Subſtraction of Tithes, and were hard 
Put to it to find any other Relief. 

2. Where by the former Act the Party 
for Contumacy, &c. might be compelled to 
give Security before Sentence; now hereby, 
in the Caſe of Lay Impropriators, the Party 
cannot be cpmpelled to give Security till after 
definitive Sentence. | 

3. By this Statute, there muſt be two Sure- 
ties at the leaſt; but upon the former Act 
one Surety ſufficeth, uy © 

| 4. The 
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4. The Security in this Act, as well as on 
the former, may be either by Bond, or by 
Recognizance. 

5. He that will ſue upon this Act, muſt 
ſue for the ſingle only, and not for the 
double Value, as upon 2 Edw. 6. See 
Hardr. 5. 

6. That this Act, as well as the former, 
extends to all Manner of Tithes and Offer- 
ings. (a) Quære & vide infra. 

7. That London is excepted out ef this Act, 
2s it was out of the former. 

8. That this only extends to cuſtomary 
Tithes, and not for Tithes due by Canon 
and Eccleſiaſtical Laws. | 

9. That it only extends to ſuch as ſhall 
obſtinately and wilfully refuſe to perform the 
Sentence of the Eccleſiaſtical Judge, and for 
no other Contempt or Neglect. 

10. That this Act reſtrains the Suit (for 
not ſetting forth or detaining, &c. of Tithes, 
Sc.) to the Eccleſiaſtical Courts; whereas 
otherwiſe an Action would have lain at Com- 
mon Law. 

But divers Defects appearing in the above 
Statute, with reſpect to Lay Impropriators, 
they afterwards obtained a more effectual 
Law for their Purpoſe, viz. Stat. 1, 2 Ed 6. 
c. 13. of which hereafter. 
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Alſo Note; by my Lord Coke's Opinion, 7 extend; ts 


1 Inſt. 159. a. The above Statute does not Perfions, &c. 


only give Remedy in the Temporal Courts 
for Tibets, but alſo for Penſions, and other 


(a) Quere and fre hereafter. 
1785 ö Eccleſiaſtical 
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hibition as 70 
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Eccleſiaſtical or Spiritual Profit, wliere the | 


Lay Owner is diſſeiſed, deforced, wronged; 
or otherwiſe kept or put from the ſame, 
See the Words in the Statute ſupra. Alſo 
for that Tithes, and other Ecclchaſtical Du- 
ties, which came to the Crown by 27 H. 8. 
31 H. 8. 37 H. 8. and 1 Ed. 6. are by thoſe 
Statutes, and this of 32 H. 8. and 1 & 2 
Phil. and Mar. in the Hands of Laymen, 
now become meer Temporal Inheritances, 
and ſhall be Aﬀets ; Huſbands ſhall be Te- 
nants by Curteſy, and Wives endowed of 
them, and have other Incidents of Temporal 
Inheritances ; only by this Statute they till 
retained this Eccleſiaſtical Quality, that the 
Owner might ſue for Subſtraction thereof in 
the Spiritual Court. 

And further Note; although by this Sta- 
tute the Appellant ſhall pay Coſts of Suit to 
the other Party, yet it has been ruled, that 
if Sentence be given in the Spiritual Court, 
and Coſts there taxed, and the Defendant 
brings an Appeal, yet if the Suit did not 
appertain originally or properly to them, a 
Prohibition ſhall be awarded as well to the 
Coſts as to the principal Suit. For that the 
Statute is to take Place only when the Cauſe 
properly belongs to the Spiritual Court. 
Noy 137. 

And accordingly 


— 
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(a) For bis Interefl, 


the Caſe was, A. Parſon 
of B. ſued for Tithes in the Spiritual Court; 
and C. the Rector of D. came in (a) pro 
Intereſſe ſuo there, and ſaid, that the Lands 
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\« bor which the Tithes are demanded, were 

d. Wl vithia his Pariſh, upon which they were at 

e, lde; and it being found for him, Sentence 

%o Naas accordingly given for him: A. appeals, 

u. Ge. and pending the Appeal, Coſts were 

g. WM :fefſed againſt him in the firſt Court, accor- 

oſe ding to this Statute, and Proceſs thereupon 

> » warded. In this Caſe A. (becauſe the Iſſue 

en, vas triable only at Common Law) brought a 

es, Prohibition to the firſt Court, from which he 

Te had appealed; but becauſe no Suit was there 

of MW dcpending, for that he had removed thence 

ral y Appeal, a Conſultation was awarded; and 

ſtil beld, that they might well proceed for the 

the MW Colts : But if he had not removed his Suit 
f in Ny Appeal, a Prohibition had been maintain- 

able for him as to the Coſts, as well as for 

Sta- Ide Principal, although he was Party to the 
it to Libel. See 3 Cro. 178. and 1 Leon. 130. 

that N Tranſam's Caſe. 
zurt, So alſo, if any one be ſued or drawn into Prohibirim if 
dant Mie Spiritual Court for any Matter, contrary /ued contrary 
not Mi the ſaid Statute, a Prohibition lies, as in“ 5% Statute. 
n, a tes Caſe, 3 Cro. 151. 


the But ſee the Caſe of Machin verſ. Maultin, A. Sultra®; 
t the Mich. 11 W. 3» in B. R. 5 Med. 450. and 2 . in one 
N . iaceſe and 
Cauſe lk. 549. 12 Mod. 252. where, in a Declara- ds 
'ourt, Non on a Prohibition, the Eaſe was, A. living another, &c. 


In Nottingham within the Province of York, 
arſon {Wire ſubſtracted Tithes, and then removes into 
ourt; NLicolnſbire within the Province of Canter- | 
) pre, and afterwards he happened to go to | 
Lands Nit, and was there ſued in the Court of | 

de Archbiſhop for the ſaid Subſtraction, and | 
—— Wiotnined a Prohibition on the ſaid Statute 

2 H. 8. for citing him out of the Dioceſe, 
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Sc. but after Debate, a Conſultation was 
Subftraiom ef awarded. For that the Subſtraction of Tithe 
Tithes is Local. js Local, and muſt be ſued before the Or: 
dinary of the Place where the Wrong waz 
done; but it is otherwiſe in Caſes Tranſitory, 
(a) ub: Forum _—_ Reum ; and in this 
Caſe it was urged by the Counſel, that this 
is not a Citing out of the Dioceſe within the 
Statute ; becauſe the Dioceſe where he lived 
had not Juriſdiction ; and if he might not 
be cited in this Caſe, the Fact would be 
Remedileſs and Diſpuniſhable. See God, 
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I91. 1 Rol. Rep. 328. 1 Cro. 97. 13 
Co. 4. 2 Brownl. 12, 28. 2 Rol. Rep. 428, 
Winch 570. 3 Med. 211. 


Defe&s of 27 But divers Defects in the ſaid Statutes of 
end 32 H. 8. 2 H. 8. c. 20. and 32 H. 8. c. 7. afterwards 
Sy ? appearing (eſpecially as to the Relief of Ly 
— — of Impropriators, who were never favoured in 
Tithes, &. the Eccleſiaſtical Courts) a further Proviſion 
was made for Regulating and Enforcing the 
Payment of Tithes, &c. by Stat. 2 & 
Ed. 6. c. 13. which recites, viz. ä 
Whereas in the Parliament holden 2 
Meſtminſter the 4th Day of February in 
* the 27th Year of the Reign of the late 
« King, of moſt famous Memory, King H 
© the 8th, there was an Act made concern 
ing the Payment of Tithes Predial anc 
The two laſt * Perſonal: And alſo in another Parliament 
Acts confirmed. « holden at Weſtminſter the 24th Day of Ju; 
© in the 32d Year of the Reign of the 


— — 


(a) Where the Court follow the guilty. 


T 
t ſaid 
© made 
© Tithe 
Acts, 
and | 
* very 
© In Ce 
© tent t. 
* paid, 
© kers * 
© Enatt 
Acts 1 
* the Re 
ing t 
every... 
* ſhall a 
and V. 
* ed, by 
* liamen) 
* ſhall 1 
* withou 


yield, 
' Tithes 
and ha 
' hath o 
in forty 
' this Ad 
have be 
' froin he 
' ſuch 01 
yielded 
Lor of R 
"the Plac 
before h 
or the 
the Carne 


The Law ok Tithes. Cap. 8g. 369 

Was Wl © faid King H. the 8th, another Act was 
nes Wl © made concerning the true Payment of 
O « Tithes and Offerings: In which ſeveral k 
was Wl Acts, many and divers Things be omitted, | 
Or}, and left out, which were convenient, and 
very neceſſary to be added to the ſame: 
this Wi © In Confideratfon whereof, and to the In- 
: the Wl « tent the ſaid Tithes may be hereafter truly 
ived BY « paid, according to the Mind of the Ma- 
nt © kers of the ſaid Acts, Be it Ordained and 
d be nage by, Sc. That not only the ſaid 
Gold. Acts made in the ſaid 27 and 32 Years of 

che Reign of the ſaid King H. 8. concetn- 
428. ing the true Payment of Tithes, and 
every Article and Branch therein contained, 
* ſhall abide and ſtand in their full Strength | 
warb and Virtue z But alſo be it further Enact- 77: 1. be ſet 
f Ly ed, by the Authority of this preſent Par- out, 4virhout 


ed n lament, That every of the King's Subjects Faud, and 
ifa mall from henceforth truly and juſtly, carried 
1g el: vithout Fraud or Guile, divide, ſet out, | 
eld, and pay all Manner of their Predial | 


' Tithes in their proper Kind, as they riſe 


den a nd ha pen, in ſuch Manner and Form, as | 
wh ' hath of Right been yielded, and paid with- 
e 


in forty Years next before the making of | 
' this Act, or of Right or Cuſtom ought to On Fafriture | 
Ince have been paid: And that no Perſon ſhall Cem con- | 
4 ' from henceforth take, or carry away any why | 
ame): {ch or like Tithes, which have been St. | 
WW jiclded or paid within the ſaid forty Years, | 
or of Right ought to have been paid in 
the Place or Places tithable of the ſame, 
before he hath juſtly divided, or ſet forth 
for the Tithes thereof, the tenth Part of 
the ſame, or otherwiſe agreed for the ſame 
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o. 


 Diſturbers, &c. 
to pay double 
Value and 


Celts. 


Diable Value. 


Ani. 
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© Tithes, with the Parſon, Vicar, or other 
* Owner, Proprietor, or Farmer of the ſage 
© Tithes, under the Pain of 

« treble Value of the Tithes ſo taken ad 
* carried away. 

„And be it alſo Enafted by the Authoriy 
aforeſaid, That at all Tinfts, uhenſoevef 
and as often as the ſaid Predial Tithes ſhall 
be due, at the Tithing Time of the ſame 
it is to be lawful to every Party to whom 
any of the Tithes ought to be paid, or hi 
Deputy, or Servant, to. view, and ſee their 
ſaid Tithes to be juſtly and truly ſet forth 
and ſevered from the. nine Parts, and the 
lame quietly to take and carry away: And 
if any Perſon carry away his Corn or Hay, 
or his other Predial Tithes, before the 
Tithe thereof be Fa forth, or. willingly 
withdraw his Tithes of the. ſame, or of 
ſuch other Things. whereof Predial Tithe 
ought to be paid, or do ſtop, or let the 
Parſon, Vicar, Proprietor, Owner, or o- 
ther their Deputies or Fermers to view, 
take and carry away their Tithes, as 1s 
aboveſaid, by Reaſon, whereof the faid 
Tithe or Tenth, is loſt, impaired, or hurt, 
that then upon que Proof thereof made 
before the Spiritual Judge, or any oth: 
Fudge to whom beretofore he might have 
made. Complaint, the Party ſo carrying 
away, withdrawing, letting or ſtopping 
ſhall pay the double Value of the "Tenth 
or Tithe ſo taken, loſt, withdrawn, 0 
carried away, over and beſides the Coſts 
Charges and Expences of the Suit in th. 
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the Eccleſiaſtical Judge, according to the 


King's Eccleſiaſtical Laws.“ 


Note; this Paragraph, as to the double Va- Xue. 
lue, extends only to Prediul Tithes, as Corn, 
Hay, Food, Flax, Hemp, Fruit, &c. but as 


for mixt and perſonal Tithes, there is a Pro- 


viſion afterwards in this 47. Vide ante 
Chap. 3 and 4+ | 

There is alſo another Proviſion therein (as 
there is in the former Act) which reſtrains 
al Suits for SubſtratFion of Tithes to be ſued in 
the Eccigſiaſtical Court; and that it ſhall not 
be lawful to- fue any With-bolder of Tithes, Ob- 
ventions, &c. in any other Court; and that if 
the Eccleſiaſtical Fudge ſhall give Sentence, no 
Prohibition or Appeal depending, and the 
Party do not obey the Sentence, That then ſuch 


Judges may excommunicate the Pariy; and if gxcommanis 


be wilfully ſtand excommunicated by the Space cation. 
of forty Days next after the Publication therto 
m the Pariſh Church of the Place or Pari). 
wbere the Party excommunicated is dwelling or 
mt abiding, then the Judge Eccleſiaſtical may 
rtify the King in Chancery, and require Pro- 
5 of Excommunicato capiendo. 

Note; this Clauſe extends to all Manner 
if Tithes, Offerings, Obventions, and other 
hurch Profits, but gives no double Da- 
hages for them, as the Clauſe ſupra does in 
ie Caſe of Predial Tithes: After which 
blows this Clauſe in Reſtraint of Prohibi- 


U ns, VIS, 


B b 2 « aſtical 


That if any Party at any Time hereafter, P:/25ifiri:ne 
W for any Matter or Cauſe before rehearſed, and 

W limiced, or appointed by this Act to be 
Jod or determined in the King's Eccleſi- 
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© aſtical Court, or before the Eccleſiaſtica 
Judge, does ſue for any Prohibition in any 
* of the King's Courts, where Prokibitions 
before this Time have been uſed to be 
granted, that then in every ſuch Caſe the 
* ſame Party, before any Prohibition ſhall 
be granted to him, or them, ſhall bring 
and deliver to the Hands of ſome of the 
* Juſtices, Judges of the ſame Court where 
* ſuch Party demanded Prohibition, the very 
true Copy of the Libel depending in the 
« Eccleſiaſtical Court, concerning the Matter 
* wherefore the Party demandeth the Pro- 
© hibition, ſubſcribed, or marked with the 
* Hand of the ſame Party ; and under the 
Copy of the ſaid Libel ſhall be written the 
* Suggeſtion wherefore the Party ſo demand- 
eth the ſaid Prohibition; and in Caſe th 


* cient Witneſſes at the leaſt, be not proved 
© true in the Court; where the ſaid Probi 
© bition ſhall be ſo granted, within 0 
Months next following after the ſaid Pro 
© hibition ſhall be ſo granted and awarded 
That then the Party that is letted or hin 
* dred of his or their Suit in the Ecclel 
© aftical Court by ſuch Prohibition, ſha 
upon his, or their Requeſt or Suit, with 
* out Delay have a Conſultation grante 
© in the ſame Caſe, in the Court where t 
* ſaid Prohibition was granted, and ſhal: 
* ſo recover double Coſts and Damages: 
gainſt the Party that ſo purſued the {a 
Prohibition: The ſaid Coſts and Damag 
to be aſſigned or aſſented (aſſeſſed) by 
Court where the ſaid Conſultation ſhall 


2 


ſo gi 
the E 
may! 
or Int 
of R. 
not vy 
Prote. 
But, 
laid, th 
laid Act 
have giv 
among c 
Tha 
wiſe c. 
Manne 
 Tenem 
' the La 


Aby any 
a chargea 


or that 
Real. 
© That 
of Prob. 
Judge 
hold Plc 
repugna 


or Mear 
the 2d, 
Cleri, Ci 
Treatiſe 
tute 1 2 
to hold 

King's C 
any Thin 
notwithſt. 


latter 
Pro- 
h the 
er the 
en the 


mand- 


iſe th 
1 ſuff 


prove. 
Probi 


nin ſu 


d Pro 
varded 
or hin 
Eccleli 
3, fhal 
t, with 
grante 
here t 
ſhall 2 
nages | 
the fa 
Damagt 
) by! 
| ſhall 


The Law of Tithes. Cap. 8. 


© {o granted; for which Coſts and Damages 


the Party to whom they ſhall be awarded, 
may have an Action of Debt by Bill, Plain, 
© or Information, in any of the King's Courts 
of Record, wherein the Defendant ſhall 
not wage his Law, nor have any Eſſoin or 
protection, c. 

But, notwithſtanding the Proviſions afore- 
ſad, there are divers other Clauſes in the 
lad Act of 1 & 2 Ed. 6. which, *tis faid, 
have given Ground to many Prohibitions, as 
among others theſe two Clauſes, vix. 

* That no Perſon ſhall be ſued, or other- 
' wiſe compelled to yield, give or pay any 
Manner of Tithes for any Manors, Lands, 
i Tenements, or Hereditaments, which by 
the Laws and Statutes of this Realm, or 
by any Privilege or Preſcription, are not 
* chargeable with the Payment of ſuch Tithes, 
or that be diſcharged by any Compoſition 
Real. And 
That the aforeſaid Clauſe, (in Reſtraint 
of Prohibitions ) ſhall not extend to give any 
Judge Eccleſiaſtical, any Juriſdiction to 
hold Plea of any Matter, Cauſe or Thing, 
repugnant to, or againſt the Effect, Intent, 
or Meaning of the Statute of Weſtminſter 
the 2d, Chap. g. or the Statutes of Articuli 
Cleri, Circum ſpefte agatis, Hluæ cæduæ, the 
Treatiſe De Regia Prohibitione, or the Sta- 
tute 1 Ed. 3. c. 10. or any of them; or 
to hold Plea in any Matter wherein the 
King's Court ought to have Juriſdiction; 
ny Thing therein contained to the contrary 
* 

1 3 And 
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And another Clayſe is added againſt 7ithy 
of Marriage Goods in Wales, c. which ſer 
before in Chap. 4. and divers other Clauſes 
of this Statute jn the ſeveral Parts of this 
Treatiſe. | 

Now, as the three laſt recited Statutes of 
27 H. 8. 32 H. 8. and 1 & 2 E4.6. ar 
the grand Hinges. upon which the Gates of 
Eccleſiaſtical Juriſdiction in Caſes of Tithe 
do turn and move (for I take the late Su- 


tutes of 5 C8 W. g. and 1 Geo. 1. (of which 


hereafter) very much to derogate from what 
they call Spiritual Power) ſo we may obſerve 
a Kind of Climax in the Order and Degrees 
of Puniſhment inflicted by each of thoſe 
Statutes, 


1. By the 27 H. 8. Proceſs for Contempt 
of their Authority is given before Sen- 
tence, but no Proviſion for Contempt 
after Sentence. 

2. By 32 H. 8. Proceſs for Contempt i 
given after à Definitive Sentence; but 
obſerve the different Manner of Pen 
ning, &c. 

3. By this laſt of Ed. 6. a Writ of Excon 

municato capiendo is given, if the Part 
continues obſtinate forty Days after tht 
Excommunicatiqn publiſhed, 


Thus the Zeal of our Proteſtant Clergy 
to Damn thoſe, who with-held the Church 
Rights, became remarkably Eminent, & 
And a Man would think here were as goo 
Methods provided for Recovery of Tithe 
in the Ecclchaſtical Court, as poſſibly coul 
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1b; be contrived: But alas, all this 

1 fee i (cure thoſe, Courts againſt — 22 

aules I wptions by Prohibitions, Ec. and therefore 

this the Legiſlature thought fit by the Statutes of | 

& 8 N. 3. c. 6. and c. 34. and 1 Geo; 1. Stat. 7 & 

es of il 6. to transfer @ Share of their Spiritual . 3. 4 
are Power, in Caſes of Tithes, to his Majeſty's Geo. 1. <.6. 
x q — the Peace, as proper Promoters of — 
ithes Ml ihe Church's Quiet. See 
* ng hereafter, Chap. 10. 
which 
what 
bſerve 
egrets 
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Eccleſaſtical 
Furiſdiction. 


Practice of 


G H A P. IX. 


Of Remedies and Suits for Tithe 
in the Temporal Courts; and by 


what Means the Exorbitancic 


F the Ecclefnaftical Courts were 


formerly reſtrained; with a par. 
ticular Diſcourſe of Prohibition 
and Conſultations, and the Ini. 
dents and Conſequents thereof, 
as Libels, Suggeſtions, Profs, 
Herdicts and Judgments; where- 
in Mr. Watſon's Objeftions a- 
gainſt granting Prohibitions are 
confidered, and the Caſes aud 
Authorities for or againſt the 
the Common Lau 
therein truly ſtated. 


N the foregoing Chapter, we have ſhewn 
the Original and Progreſs of Eccleſiaſti 


cal Juriſdiction, and how far that Juriſdic- 
tion in Caſes of Tithes hath been confirm- 
ed, enlarged or regulated by ſeveral Acts 
of ſucceſſive Parliaments, *till we came to 
2 &. Ed. 6. c. 13. and 76 8. 3. betore- 
mentioned. 


We 


2. 
which 


. 3. E 


either 
other | 
Selden | 
ſeveral 
this Me 
. 7. I. 

4. B 
By Mai 
ment © 
cular; 
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before - 


We 
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We have alſo in Part (and only in Part) Fæerbitant; 
hewn the Practices of the Clergy and their 4% —_— 
Courts, in extending their Juriſdiction (eſpe- on - "gf 
cially in Caſes of Tithes) beyond its due Li- : 
mits, and the Neceſſity the Temporal Courts 
Jay under to reſtrain rheir Exorbitances and 
Encroachments, and that this was done chicf- 
ly by Writs of Iudicavit, and Right of Tithes 
at Common Law. 

Mr. Selden in his Hiſtory of Tithes, page frve Ways at 


422, reckons up five ſeveral Methods or Common Law. 


Ways, whereby the Eccleſiaſtical Courts 
might be reſtrained at Common Law, and 
the Right of Tithes determined in the Tem- 
poral Courts, viz. 


1. By ordinary Prohibitions, of which we 1. By Probibi- 


ſhall preſently diſcourſe. tions. 


2. By Indicavits, and Right of Tithes ; of 2. By Indica- 


which ſee in the precedent Chapter. vits, &c. 


' . 3: By Scire Facias in Chancery, grounded 3. By Scire 


either upon Letters Patent, Fines or ſome Facias. 
other Matter of Record. Q. Whereof Mr. 

Selden in his Hiſtory, page 439, Sc. gives 
ſeveral Inſtances ; ſce alſo 2 Inſt. 640. But 

this Method being reſtrained by Stat. 18 E. 3. 

. 7. I ſhall ſay no more thereof. 

4. By Writs of Proceſs Mandatory, (i. e. 4. By Man- 
by Mandamus, Sc.) commanding the Pay- damus. 
ment of Tithes to certain Perſons in parti- 
cular; of which Mr. Selden, in his ſaid Hi- 
ſtory, page 44, Cc. gives us ſome few In- 
ſtances; but theſe, having never been fre- 
quent, and now for a long Time altogether 
diſcontinued, I ſhall no farther meddle with. 

5. By Action of Debt, Treſpaſs, Caſe, 5. By 42ion 
e. for Tithes, as a Temporal or Lay 9 Debt. Tf 
: 5 Duty al, &c. 


——— — RI — —— — — 


— 
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The Common 
Law revived 27 H.8. 


by Statutes 


of 27 H. 8. 
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Duty; and this ſeems to have been a Remedy 
originally intended by the Common Law, for 
not ſetting out Tithes, or taking them away, 
Sc. though by Reaſon of the controuling 
Power of the Eccleſiaſtical Courts, ſeldom 
put in Practice in former Times. 

And though the before recited Statutes of 
32 H. 8. and 2 & 3 Ed. 6. have by 
Implication given the like Remedy for not 
paying Tithes, Sc. by Action in the Tem- 
poral Courts, and thereby intended to re- 
vive the Common Law in that particular; 
yet it was long afterwards that that Remedy 
was revived, and put in Practice by the Tem- 
poral Courts. 

As to the Stat. 27 H. 8. ſee it recited be. 
fore, and note the particular Clauſe thereof, 
infra. 


32 H. 8. and And by the Stat. 32 H. 8. it is Enacted, 
2&3 Ed. 6, That in all Caſes where any Perſon then 


© had, or then after ſhould have any Eſtate 
© of Inheritance, Freehold, Ec. in or to any 
* Parſonage, Vicarage, Portion, Penſion, 
© Tithes, Oblations, Sc. which then were or 
then after ſhould be made Temporal, or 
admitted to be, abide and go to or in Tem- 
* poral Hands, and Lay Uſes, Sc. ſhould 
then after be diſſeiſed, deforced, wronged, 
or otherwiſe kept or put from their lawful 
© Inheritance, Eſtate, Seiſin, Poſſeſſion, Oc- 
* cupation, Term, Right or Intereſt of, in 
or to the ſame, by any Perſon claiming or 
< pretending to have Intereſt or Title to the 
© ſame, That then, and in every ſuch Caſe, 
Sc. the Perſon fo diſſeiſed, &c. and their 
© Heirs, Wives, Sc. ſhall and may have their 
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nedy Wl © Remedy in the King's Temporal Courts, of 
7, for MI © other Temporal Courts, as the Caſe ſhall 
way, require, for the recovering, &c. thereof, 
uling WM by Writs original of Qxod ei deforceat, Præ- 
dom © cipe quod raddat, Aſlize, &fc. as the Caſe 

* ſhall require.” 
es of So that, ſince this Statute, the Caſe is put xb of Tikes 
ve by WI out of all Doubt, That for ſuch Tithes (the Lay Fee, and 
r not Right thereof being thereby declared a Lay 7ithes them- 
Tem- Fee, and themſelves Lay Chattrels) the ſarne ve Lay 
o re- N is now determinable at the Common Law; 
ular; and that not only all Manner of Real Ac- 
medy WW tions therein mentioned, but alfo all Mixt 


Tem- ¶ and Perſonal Actions, as the Caſe requires, 
(viz. Ejectment, Treſpaſs, Debt, Caſe, Ec.) 
d be: may be had and brought thereupon. And 
ereof, MW this, in common Practice, is now done 
daily, 
acted, And as to the Stat. 2 & 3 Ed. 6. c. 13. Al- Stat. 2&3 
then I though it is ſaid by Sir S. Degg, to be the Ed. 6. e. 13. 


Eſtate frſt Law that ever gave the Temporal 
o any Courts Juriſdiction for the Parſon againſt 
nſion, ¶ his Pariſhioners, for Subſtraction of Tithes; 
ere ot jet I conceive, whoever will carefully at- 
al, or I tend to the Words of the Stat. 32 H. 8. in 
Tem- che Clauſe above-mentioned, can hardly be 
hould W of the ſame Opinion; for ſurely a Subſirac- 
need, Wl tion of Tithes is a Wrong done to him who 
lawful has a Right thereto, and conſequently falls 
1, Oc- N directly within the Words of the ſaid Clauſe 
of, in Nr. For which Wrong, at leaſt an Action Sul/ra&ion of 
ing or Hof the Caſe lay by the ſaid Statutes, as in Tithes, 4 
to the acher like Caſes it did by the Common eg, and 
Cafe Mlaw. | attionable in 
» | | 8 Caſe, Cc. 

1 their Alſo note; after the ſaid Stat. 2 & 3 Ed. 6. 

e their ¶ has confirmed the ſaid former Statutes of 

emedy 27 H, 
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Fo Debt lies 
for the treble 
Value. 
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27 H. 8. and 32 H. 8. it Enacts, That every 
of the King's Subjects ſhall from thence- 
forth truly and juſtly, without Fraud or 
Guile, ſet out, yield and pay all Manner 
of their Predial Tithes, Fc. in ſuch Man- 
ner and Form, as hath been of Right yield- 
ed and paid within forty Years next before, 
Sc. or of Right or Cuſtom ought, Sc. and 
that no Perſon ſhall take or carry away ſuch 
or like Tithes, which had been yielded or 
paid within the ſaid forty Years, or of Right 
. ought, Sc. in the Place or Places Tithable 
of the ſame, before he hath juſtly divided 
or ſet forth for the Tithes thereof the Tenth 
Part of the ſame, 'or otherwiſe agreed with 
the Parſon for the ſame Tithes, c. under 
the Pain of the Forteiture of treble the 
Value of the Tithes ſo taken and carried 
away.“ | | 
Now this Clauſe being compared with the 
like in the former Statute, penned almoſt in 
the ſame Words for the Double Value, and 
no Action having been brought thereon, 
might well occaſion ſome Men to doubt 
what the Meaning of the Parliament was, 
and whether they intended an Action ſhould 
lie in the Courts of Common Law for the 
ſaid treble Value. 

And it muſt be confeſſed that it was at 
leaſt forty Years after the making of this 


_ XK . Rp So 5 ww AY . ] 


latter Statute, i. e. 29 Eliz. (when almoſt 


all that were preſent when made, were dead) 
before the Blindneſs of even thoſe Times 
diſcovered, That an Action of Debt lay up- 
on this Clauſe for treble Damages in the 
Courts at Common Law, though now it 
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is generally admitted, and I ſee no Reaſon 
why it will not lie there, for double Damages 
on the former Statute alſo. But ſee 2 Inf. 
650. & infra. | 

The firſt Caſe where an Action, Sc. was Information in 

brought in the Temporal Courts for the tre- H Exchequer 
ble Value, was that of the Queen and Mood, 2 trebie 
_ 29 Eliz. in Scaccario: Where in an 
Information by the Attorney General, againſt 
the Defendant, for not ſetting out Tithes, 
&c. it was Reſolved by the Court, That an 
Action of Debt lay at the Common Law, 
for not ſetting forth of Tithes. (Note the 
Reaſon.) For whereſoever an Act of Parli- 
ament gives a Forfeiture againſt him that 
doth diſpoſſeſs, Ec. the Owner of his Pro- 
perty, as here he doth of his Tithes, there 
the Forfeiture is given to the Party grieved 
or diſpoſſeſſed ; and (I add) may be ſued for 
at the Common Law. 

Since which Reſolution, Actions of Debt Ae of 
have been frequently brought in all the Courts 2%, &c. in 
at Weſtminſter, by Parſons, Vicars, Proprie- * ng 
tors, Owners and Farmers of Tithes, Laymen ny 
and Eccleſiaſticks, upon this Statute. See 
Dyer 171. Zelv. 126, Slile 122. 1 Brownl. 

86, 98, 100. Ney 63. 2 Cro. 68. 3 Cro. 621. 
Moor 911. 1 Rell. R. 13. 1 Ventr. 126. Cum- 
berba. 283. 2 Salk. cum multis aliis. 

And note; by a particular Clauſe in the Hon Statutes 
Stat. 27 H. 8. c. 20. it is provided, That we me 
* every Perſon who is Party to any Suit (in ,,,2.. . 
the Eccleſiaſtical Court) ſhall and may make Zc<l:/afical 
*and have his lawful Action, Demand or Cast. 

* Proſecution, Appeals, Prohibitions, and all 
* other their lawtul Defences and Remedies 
* 10 


| 
| 
| 
| 
| 
| 
| 
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grounded 
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General Rules 
of Probibitions, 


Modus by 
Preſcription. 
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© in every ſuch Suit, according to the faid 
« Eccleſiaſtical Laws, and the Laws and Sta 
* tutes of this Realm, in as ample and liberal 
Manner and Form as they might have had, 
© if this Act had never been made, c. 

And by the Stat. 2 C 3 Ed. 6. which con- 
firms the former, it is Enacted, Sc. That 
* this Act, nor any Thing therein contained, 
© ſhall not extend to give any Miniſter or 
Judge Eccleſiaſtical, any Juriſdiction to 
* hold Plea of any Matter, Cauſe or Thing 
being contrary or repugnant to or againſt 
the Effect, Intent or Meaning of the Stat. 
* Weſtminſter 2. c. g. the Statutes Articuli 
© Cleri, Circumſpetie Agatis, Sylue caduæ, 
* &c. Vide ante; ne yet hald Plea in any 
Matter whereof the King's Courts of Right 
* ought to have Juriſdiction,* &c. See the 
ACt ante. 

Which ſaid Clauſes, with others, have 
given Ground to many Prohibitions. 

And nate; Prohibitions are generally 
granted upon the Grounds, and in the Caſe 
following, viz. ' 

Firſt, upon a Modus Decimandi, where the 
Defendant in the Spiritual Court ſuggeſts, 
That he and all thoſe whoſe Eſtate he hath 


in the Lands, Fc. in which, &c. have Time 


out of Mind paid ſo much yearly in Money, 
or given ſome other Recompence in Satiſ- 


faction of all the Tithe Hay or Corn, c. 


This Manner of Tithing being by Preſcrip- 


tion, which is properly and only triable ati 
Common Law, (whether pleaded in the 


Spiritual Court, or not pleaded ; or whether 


allowed, or not allowed, there as a good 


Plea) 


in Diſp 
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e fag Plea) it is a good Ground of a Prohi- 


bition. 

iber WY What Preſcriptions and Modus Decimandi 
had, ve good, or not, in ſuch Caſes, vide ante; 
» and ſee Hob. 42, 247, 286. 2 Iſt. 6. 10. 
h con. C. 44+ Dyer 74. Pp. 49. & ſupra & 
That ia. | 
ained, Secondly, If the Bounds of a Pariſh come Bound: of Pa- 
ter of in Diſpute as whether the Place where the 712% 
n 0 Tithes do ariſe, be within this or that Pariſh; 
Thing this is a Matter triable by Jury, and there- 
gainſt ere upon a Suggeſtion thereof, a Prohibi- 
Stau. don will be granted. See Noy 147. 7 Co. 44. 
ticuli 2 Rall. Abr. 291. L. 1, Sc. Cro. El. 223. 
edue, 55. 19. 
n am 726741, If Lands be ſuggeſted to be diſ- Landi diſctar- 
Right charged of Tithes, by the Stat. 31 H. 8. or g h Stat. 
ee the Nun other Statute, a Prohibition lies, becauſe Sc. 

it properly belongs to. the Judges of the Common 
have N Lw fo expound all Statutes, &c. and fo if 

the Suggeſtion be grounded upon the Star. 
erally I £4 6. for Barren Grounds. See 2 Roll. 
Caſes Abr. 307. V. 13. 4 Go. 53. Porter verſ. Ro- 
cheſter, & ante. | 
re the Fourthly, If one ſue in the Spiritual Court Suits for Things 
geſts ier the Tithes of Things not Tithable by the nt Tichabl. 
> hath Common Law, or for the Tithes of great 
Time I Moods above twenty Years Growth, Ec. it 
loney, I. Ground for a Prohibition. Vide ante 
Satiſ- OP: 1, 3, 4 Ge. 

„ Se. Fiftbly, If a Suit be in the Spiritual Court ie arrer- 
p- er the taking and carrying away of Tithes, minable ar 
ter they are fet forth, and divided from Common Laxw. 
be nine Parts, by the Pariſhioner, (unleſs 
de Suit be between two Eccleſiaſtical Per- 
Ws in their qwn Rights) a Prohibition 

lies, 


Irregular Pro- 5 
ceedings of the 


Court, in not 


Hardw. 199. 
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lies, becauſe it is Matter triable at Com- Mir the E 
mon Law. 38 E. 3. 5. 2 Roll. Abr. 286, MTithe. 
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4. | 

Sixthly, If the Spiritual Court will not ad. 
mit a legal Defence, as a Releaſe, and Ac- 
cord with Satisfaction, or an Award, 5, 
or if the Spiritual Judge refuſe to admit 
the Defendant to traverſe the Plaintiff*s Ti. 
tle, as that he is not Parſon, Vicar, Sc. a 
Prohibition will be granted. But if the De- 
fendant in the Spiritual Court, alledge ſuch 
Matter againſt the Plaintiff there, which is 
properly triable in that Court, as Simon, 
Inceſt, Sc. in ſuch Caſe no Prohibition 
will be granted. Qtære & vide Cro. El. 228, 
640. 2 Roll. Abr. 302. Quære 19, 23, 24 
V. 16. 

Seventhly, If the Spiritual Court ſhall dif- 
allow the Proof of the ſetting forth of the 
Tithes by one Witneſs, a Prohibition will be 
granted. See Cro, El. 666. 2 Roll. Abr. Zoo. 
Quere 6, 8, 9. and 301, 14, 15. Moor 90g. 
Hetl. 87. Sed 12 Co. 65. contr. And ſo, if 
they deny a Copy of the Libel, Oc. See 
2 Salk. 553. and 6 Mod. 156. | . 

There are many more Caſes wherein Prohi- 
bitions have been granted, (vide infra) and 
indeed in all Cafes where thoſe Courts ex- 
ceed their Juriſdiction, Prohibitions ſcem 
abſolutely neceſſary, to reduce them within 
their proper Bounds. 1 

In the 16 Jacobi 1. A Modus being ſued 
for in the Eccleſiaſtical Court, a Prohibition 
was granted, becauſe the Defendant there 
denied the Modus, and the Court there ſaid 
that the A dus Decimandi mult be ſued for 


I; 


» 
Com- 
280. 
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n the Eccleſiaſtical Court, as well as the very 


Tithe. 2 R. 3. 3.4. And if it be allowed 


between the Parties, they ſhall proceed there; 
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ot ad. ¶ but if the Cuſtom be denied, it muſt be tried 

d Ac- Wht the Common Law; and if it be found for 

„ Sc. tic Cuſtom, then a Conſultation muſt go; 

admit {but otherwiſe the Prohibition ſtandeth. 

s Ti- b. 245. 

Se. 2 And the like was reſolved by the Court of 

1e De- WC. B. upon a Suit for a Modus of Tithes by 

e ſuch {he Shock, and not by the Sheaf, in Stew- 

nch is rs Caſe, Hill. 4 Car. 1. See Ney 81. 

mony, nd Hesl. 133. 

ibition i In 3 Car. 1. when one libelled in the Ec- Fir Tithe of 
1. 228, W:fiaſtical Court for Tithe of Fiſh (which is B, as duq, 
> 3, 24. Nie merely by Cuſtom, and not of Common ny 27 CH, 


light) and the Defendants pleaded, That 
all diſ-MWime out of Mind they had paid no Tithe 
of the f Fiſh. And a Prohibition being prayed, | 
will be{Michardſon replied, That it is merely an ac- 
r. 300. FWiltomary Tithe, as Rabbits, c. whereof 
Yr 909. Wo Tithes are due by the Law of the Land, 
| F4 if. 7 See 1 Keb. 602. And the other Juſtices 
6. See id, That a Prohibition ſhall be granted, 
xcauſe the Cuſtom ought to be tried by the 
ommon Law. 
And in that Caſe a Difference was made Difference in 
tween a Modus Decimandi, (which is alſo Moduſſes. 
ſtomary) where the Cuſtom only makes the 
Puty, and where there is a Tithe precedent 
we, and that Modus converts it into another 
jury, there no Prohibition ſhall be granted, 
t it ſhall be tried in the Eccleſiaſtical Court, 
* _ — ſuch a Modus Decimandi, or 
It; which Difference was agreed by Twiiſden 
ut. Sc. 3 Keb. 452. N 9321 
Ce But 


Prohi- 
"a ) and 
ts ex- 
s ſeem 

within 


——äq—õẽ ——— ie i EA ———— —— — oe I — — 
- —— 


ng ſued 
hibition 
t there 
ere ſaid 
ſued for 


n 


386 The Law ok Tithes. Cap. 9. 
Where, aſier a But if a Parſon libel for a Modus to py 
Cuflom is tri» 3 d. and it is alledged, That the Modus is by 
_— for 24. although this is to be tried by thi 
aroceed. Common Law, ſo as to aſcertain what th 
Modus is, yet after the Cuſtom is ſo trie 
they in the Spiritual Court may proceed u 
on it. Heil. 13. 

Hardw. 199, And ſo about 3 Car. I. When a Modus 0 


200. have 25. in the Pound for every Houſe an 
Bunb. 8. Shop in the Town, was ſued for in the Spin 
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from o 
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Roll. Al 


tua] Court, and a Prohibition being prayed And 

the Court declared, That a Parſon may D r 

ſue for a Modus Decimandi in the EcclelfCh. Juſ 

1/ the Modus aſtical Court; but (per Jones and the are Ris 
— * Juſt.) if it be denied, they cannot proceedMurbed 
Court cannot becauſe they cannot try the Matter of U ual C 
proceed. Preſcription there; and if they proceed, {Wee 2 Sg 
Prohibition lies. and note 

But in that Caſe no Prohibition was gra ere cit 

ed, becauſe the Defendant had anſwered, M But b 

to the Cuſtom, only thus: (a) Quod non hat ge 

dit eſſe verum. Which (as Dodderidge ſi uit in t 

was no Denial of the Preſcription, for ti ut cann 

Dinial 1s be zy ought to be done by Way of direct Alleg ere, un 
dire Allga- tion: And Ney ſaid, That their Form of Mor that 
tion, ſwering to Articles is (ut ſupra) with a Ecclel 
Credit, &c. but if the Defendant there lat is, t 


deny the Preſcription, he ought to confemandec 


here by Way of Allegation, and Jones acconf there, 
ed. See Latch 210. For w 
11 by they cn. So when the Parſon of B. in London lib Way 
mt try Cu- led in the Spiritual Court upon a Cuſtofls ſyed | 
lens, && That if a Pariſhioner of B. dies in B. andccleſiaſti 
# 28 5 tedings. 
But we 
(a) That he does not believe it to be tru. i the Ca 


Cart 
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to pi carried and buried in another Pariſh in Lon- 
5 is bu don, there ought to be given to the Parſon 
by t thereof, a Gown, a Pulpit-Cloth and a Pair 


of Gloves: It was held, That a Prohibition 
lies to try this Cuſtom, if it be denied, be- 
cauſe their Rules of Preſcription are variant 
from oursz and a Cuſtom may be made in a 
ſhorter Time, according to the Canon Law, 
than is allowed by the Common Law. 2 
Kol. Abr. 307. 


Ch. Juſt. That where a Man has a preſcrip- 
ve Right to a Seat in a Church, if he is di- 
Wſurbed therein, he may well ſue in the Spi- 
tual Court to have his Poſſeſſion quieted. 
dee 2 Salk. 551. 5 Mod. 4.36. and 6 Mod. 2 30. 
nd note Heil. 94. Ney 78. and 2 Jon. 3. are 
here cited. 
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And yet in the Caſe of Jacob and Dallow, May try a 
paſ. 1 Anne in B. R. It was held by Holt Preſcriptive 


Right 10 4 


vered, MW But by the foregoing Caſes it appears, But not « 
1 non chat generally a Parſon can only begin a Modus De- 
ige (aÞuit in the Eccleſiaſtical Court for a Modus, eimandi. 
for thut cannot purſue it, of recover any Thing 

t AllegMicre, unleſs his Adverſary will conſent to it; 

rm of Mer that a Cuſtom de modo Decimandi is not 


f Eccleſiaſtical Juriſdiction or Cognizance, 
"Wat is, though a Modus may be ſued for or 
W:manded in that Court, yet they cannot try 
there, 

For whenever the Defendant there ſhall, 


es ACCO 


1don lib Way of Allegation, either deny the Mo- 
; CuſtolFſlis ſued for, or ſuggeſt another Modus, the 
B. andEccleſiaſtical Judge is bound to ceaſe his Pro- 
tedings. 
But we may here obſerve, That the firſt 
true. the Caſes ſupra, wherein the Power to 


Caſt Cc 2 try 


ritual 


Fac. 1, 
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ll ſue (Lure in what Court) pro modo De- 
inandi, and compel the Defendant to yield 


— well the Modus Decimandi, as if the Suit 
a) ae for Tithes in Kind (in the Spiritual 
tra burt) and they only denied 1 
See e Civilians would draw from thence, ſaying, 
| Year That this did not prave, That if a Suit be 


c Tithes in Kind, which are extin&, and 
e Land diſcharged, that upon a Suggeſtion 
nodo Decimandi, a Prohibition did not lie: 
t rather they would have replied, (as the 
e Caſes are, and ſome ancient ones too) 


NZ and 


; Lox 


e Spit ut a Cuſtom de modo Decimandi 7s not of 
| Muld*:foftical Conizarice ;, and that, if they tried 
hich u lodus when it was there denied, a Prohi- 


jon. would lie. And what (ſays he) the 
ages did declare upon fo ſolemn an Occa- 
n, is much to be F depended upon in judg- 
what the Law then was, eſpecially when 
ſve of the Judges, who being eminent for 
r-Learning in the Law, and Knowledge 
the Practice of their Courts, if Prohibi- 


lies u 
ereupot 
1onably 

the Be 


on thi 


1 js had been uſually granted, and ought to 
or othell could not but know thereof, and have 
they dit aid what was ſaid againſt the Intereſt 


heir Courts, and againſt the Opinion of 


mdz 1s rs that did grant them, as Dodderidge and 


gelbe e in Hardin and Gaſling's Caſe, 3 Bulſtr. 
from ¶ and Richardſon in Helley 1g. 
e. 2 5 


D. Judges prudently avoided coming to the Point, 
h ung they were not before a proper or impartial Judge. 
s (ſays 0, erroneous Concluſion, for Extrajudicial Qpinions are 
a Parſoſſ te depended on. They knew the Rule (a) Ne Re- 
ra, mig e Inſanienti, cc. 
we Dart anſwer a Madman. 
C e 3 Nor 
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Nor (ſays he) may it be ſaid, That thei 


Judges did by their Conceſſions only inten p plat 
Thar a Parſon by Force of the faid Ab. . 
might ſue pro modo Decimandi, but not tui Py 
the Judge ſhould proceed in the Suit, il, 

Caſe the Modus ſhould be denied. For Fill, © * 
It is granted by them, That the Statutes M. 7 
fore cited in the ſeveral Clauſes, declaring i * 
That all Manner of Tithes, and other Chum "S 

Duties, ſhall be ſued for in the Eccleſjaſtic Ce 
Courts, do F extend as well to a Modus] . 
cimandi, as to Tithes in Kind; and the M J 
tute of 27 H. 8. ſaith, That Tithes ſhall 1.7 
+ paid according to the laudable Uſages a 5 

* Cuſtoms of the Pariſn; and That for rm 15 
ſtracting any of the ſaid Tithes, Offering = c 
or other Duties, the Parſon may not 0 3 
* convent the Offender before the Ordim 3 


but alſo compel him to yield the ſaid ] 
ties,“ (that is, as the ſaid Judges expo 
ed the ſaid Words) as well a Modus D: 
mandi, as Tithes in Kind. And with t 
in Effect, agrees the Statute 32 H. 8. « tich þ 
So that what is enacted thereby || extet oy 
alſo, in their Judgments, to a Modus I When 


* N. B. Thoſe Statute; were chiefly made for the Mom of 
ft of Lay Patrons, and in ſuch Caſes gave Furi/difng 
bnth Courts ; but the Superior, i. e. the King's Court), 
the Appeal by Prohibition, &c. | 

+ But not to exclude the King's Courts, there be 
negative Words ; and Probibitions (where the Suit i 
Spiritual Court may be objected to] are Writs of 1 
Quere tbo/e Statute; ante. | i 
— varies from the Purpoſe, nar re the Clauli M C:u1;, 


ma 
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1 nandi, as well as to Tithes in Kind; and it 
at Ys plain it does ſo: For the Words thereof 
Ay are, * That all and ſingular the Tithes ſhall 


be paid according to the lawful Cuſtoms 
aud Uſages of the Pariſhes and Places 
here ſuch Tithes or Duties (ball grow, 
WT ariſe, come, or be due, and that the Par- 
ty grieved may convent the Perſon offend- 
ing before the Ordinary: And alſo, (which 
comes cloſe to the Doubt) that in every ſuch 
Caſe or Matter, or Suit, the ſame Ordi- 
nary, &c. * (as the Words are) ſhall or 
may, by Virtue of this Act, proceed to 
the Examination, Hearing and Determi- 
nation of every ſuch Cauſe, or Matter, or- 
dinarily or ſummarily, according to the 
Courſe and Proceſs of the ſaid Eccleſi- 
altical Laws, and thereupon may give 
Sentence accordingly : And by the Sta- 
te2& 3 Ed. 6. It is ſaid, as to all Man- 

ter of Predial Tithes, That they ſhall be 
W paid in ſuch Manner, Sc. as of Cuſtom 
ud of Right they ought to be paid, Sc.“ 
ich he goes on to pervert, Cc. in like 
anner; and then adds, 


m of the County of Devon, when Graſs 
cut, and put into Graſs Cocks, the tenth 


there bei 
the Suit ! 
Writs of 


'e Clay 


Mete this, &c. and the Craft of the Parenthefis in- 
ad of, or other Judge, c. Nor is any Notice taken 
f the Proviſion in this Statute for the Juriſdiction of the 
* Courts, See the Statute ante, Chap. 8. 


Cc4 Cock 


mg 
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When a Parſon libelled in the Spiritual Caen, &c: 
burt for a Way, and it was ſuggeſted, #ried _ 
That the Libel ſet forth, That by the Cu- J 


Courts . 
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An unreaſon- 
able Count- 
Cuſtom no 
Ground for a 
Prohibition, 


M.. Watſon © 


Alitaken. 
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Cock ought to be aſſigned to the Parſon for 
his Tithes, and that he might, by the Cu- 
ſtom, make it into Hay upon the Land if 
the Party, and that he was hindred by the 
Defendant the Owner of the Land, of his 
Way to come to make it into Hay; the 
Caurt adjudged that no Prohibition did lie; 
for that it was only an Acceſſary to the Thing 
that is Spiritual; and Fitz. Nat. Brev. i; 
That the Parſon may have his Action on the 
Caſe for ſuch Diſturbance. (Note, this proves 
it to be of Temporal Cognizance.) 

hut in that Caſe it was alledged further for 
a Prohibition, That the Cuſtom af the Coun- 
ty is, That the Parſon ſhall not make his 
Tithe-Hay upon the Land, but carry it away 
preſently ; and by this Libel in the Spiritual 
Court, they would alter the Cuſtom,» which 
is to be tried at the Common Law: Bit not- 
withſtanding this, (ſays Mr. Watſon) the Court 
would not grant a Prohibition. Reynolds v. 
Newberry, 1 Roll. R. 420. 

And no Wonder the Prohibition was denie 
in that Caſe ; for the Counter-Cuſtom, whic! 
was alledged for the Prohibition, appears tc 
be contrary to common Right, and could no 
be ſupported without a Conſideration in Lie 

thereof, which does not appear. 

And yet that Author urges this Caſe iv 
prove, that when the Eccleſiaſtical Cour 
hath Juriſdiction of the Principal, the Ac 
ceſſory, though it be a Preſcription, may 0 
there ſued for, and if denied, tried there 
not confidering, That the Cuſtom claimec 
in the Libel, was founded on common Righ 
and that the Cuſtom urged for the Prohib 

| tuo 
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ton was contrary to common right, and no 
Conſideration 'ſhewn to ſupport it. See 3 
Oe. 843. 

And of the ſame Nature is what he fur- 
ther urges, viz. That if a Queſtion be, which 
of two Ways is the uſual and accuſtomed 
Way for carrying away the Tithes, it ſhall 
be tried in the Spiritual Court, as appears by 
Halſey's Caſe in Jones R. 230. for there it 
appeared by the Party's own ſhewing, that 
he would have precluded the Parſon from 
the Right Way, and that without any Conſi- 
deration. So that Mr. Wal ſou's Concluſion is a 


plain (a) non ſequitur. For he ſays thoſe 


Caſes prove, That a Preſcription, upon 
which a Libel may be grounded in the Spi- 


ritual Court, - may be alſo tried there; as 


whether the Defendant had ſtopt the Right 
Way or which of the two Ways is the 
moſt uſual, Se. For it appears in thoſe 
Caſes, the Temporal Courts had before de- 


393 


termined the Queſtion on the Party's own W. pag. 618. 


ſhewing, as aforeſaid. But he goes on for 
three Pages further thus : 


Beſides, in the Statute of Circumſpecte aga- Circumſpecie 


tis 13 E. 1. it is determined, That ſeveral agatis. 


Things are merely Spiritual, and are to be 
demanded in the Spiritual Court; and the 
Spiritual Judge ſhall have Power to take 
Knowledge thereof, notwithſtanding theKing's 
Prohibition, one Article of which Statute is, 
If a Parſon demand Mortuaries in a Place 
where a Mortuary hath been uſed to be given, 


8 


— — 1 


(a Non Conſequent, 
&c. 
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Cuftoms of 
Mortuaries. 


Penſions to 
Prelates, &c. 
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&c. By Force of this Article, and befor 
the Stat. of 21 H. 8. c. 6. If Doubt did ariſe 
whether there was a Cuſtom in a Place ty 
have ſuch or ſuch Things for a Mortuary, 
this Cuſtom, ſays he, was triable in the Spi- chere 
ritual Court, and cites F. N. B. 51. and 53. 
10 H. 4. 2. 13 K. 1. 2. F. Juriſd. 20. and my 
Kelw. 1 10. 5. 1 Cro. 237. 1 Sid. 263. 1 Ki. Preſc 
919. 2 Keb. 835, 867. and 3 Keb. 75. part) 
Another Article is, That if a Prelate of 4 
Church, or Patron, demands a Penſion due to 
him, all ſuch Demands are to be made in the That 
Spiritual Court, and accordingly it has been 491 
held, That though the Libel ſhews that (4) "hg 
tam per realem Compoſitionem, quam per anti- juſti 
quam & laudabilem Conſuetudinem ipſe & Pre- 
deceſſores ſui habuerunt & babere conſueverunt / 
annualem Penſionem, &c. and ſo, as had been Fl the ( 
urged, the Penſion was demanded upon 
Temporal Grounds, viz. Preſcription and 


; Real Compoſion; yet Coke and the reſt of | 2 


the Juſtices held, That a Prohibition ought 
not to be granted. See Godbolt in the Caſe 
of Sprat and Nicholſon and Collier's Caſe, 3 Part 


Cro. 675. 11 H. 4. 85. F. NM. B. 41. Popb. then 
23. Ney 16. and 2 Cre. 217. and accordingly youl 
a Prohibition was denied ; for that a Penſion 42 

is a Spiritual Thing recoverable in the Spiri - ¶ it A 


ritual Court; and yet ſays he, a Title to me 
a Penſion, if ſuable at all in the Spiritual 
Court, muſt depend upon Preſcription ; and 


— . that 


Ca) That be and his Predeceſſors have bad, and been 
uſed to have an annual Penſion, as well by Virtue of a ral 120, 
Compoſition, as of an ancient and laudable Cuſtom. ſeein 


i 
f Circ 


in the 
1s been 


Penſion 
e Spiti- 
itle to 
Piritual 
n; and 


—— 


and beer 
of a real 
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if denied, the Preſcription muſt be tried 
there before the Penſion can be recovered : 

But he admits, That upon a Motion for a £4&ie 10 fue 
Prohibition to the Spiritual Court in a Suit * /4eSpiritual 
there for a Penſion, it was held by t CO” Ws 
Court, That the Law is according to FN. 

51. B. (Q. 41.) That if the Penſion be by 
Preſcription, it is in the Election of the 
Party to ſue for it in the Spiritual Court, 
as for a Penſion, or at Common Law, as 
for an Annuity. And it was further faid, 

That the Opinion of the Lord Coke, 2 _ 

491, 492. is not warranted by the Books 
him there cited. But Windham and Twiſden, 

Juſtices, ſaid, That in the Time of King 
_— it was adjudged, That for a Penſion ; 

y Preſcription, Remedy ſhall be only at Varian Opins- 
the Common Law: And therefore the Re- ns and Refo/u- 
porter makes a Quere of it, 1 Sid. 146. But % (herein. 
afterwards it was reſolved by Keeling and 
Twiſden Juſtices, That Penſions by Pre- 
ſcription may be ſued for in the Spiritual or 
Temporal Court, at the Election of the 
Party; and although in the Caſe then before 
them the Preſcription was denied; yet they 
would not grant a Prohibition. See 2 Keb. 

439 802. and Vent. 3. and yet after all this, 
it was held, That although a Suit may be in 
the Spiritual Court for a Penſion, by Pre- 
ſcription ; yet if it be denied to be Time 
out of Mind, Sc. a Prohibition ſhall go, for 
that the Preſcription ſhall be tried by the 
Temporal Courts. See 1 Vent. 265. and ib. 
120. 3 Keb. 522. (& ante, 2 8.) And 
ſeeing (ſays he) That by the ſaid Statute 
Circumſ. agatis, Preſcriptions for 2 
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Mis one Dif- 


Fculty ariſes ab 


impoſſibili, i e. 
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of Mortuaries and Penſions are triable and 
determinable in the Spiritual Courts; and 
this hath been owned and allowed by ſeve- 
ral Judgments in the Temporal. Courts, and 
Opinions of the Judges,; it will be difficult 
to apprehend the Reaſon why a Modus Deci- 


They cannot try mandi may not be tried alſo in the Spiritual 
by Jury, who Court, eſpecially there being this, Article alſo 


only can deter- 
mine a Cuflom. 


in the ſaid Statute: of Circumſpecte agatis : 
That if a Parſon: demand of bis Pariſhioners, 
Oblations, or Tithes due and accuſtomed, the 
Spiritual Judge ſhall have Power to take Know- 
ledge or Conuzance, notwithſtanding the King's 
Prohibition; and as agreeing herewith, he 
Cites: 13 Cote, the Caſe of Modus Decimandi, 
2 Keb. 439: and 802, and 1 Vent. 3. yet he 


afterwards | confeſſes, that later Opinions of 


Between two 
Parſons. 


the King's Courts have been to the contrary; 
and that wherever the Cuſtom has been de- 
nied, a Prohibition has gone. See 1 Ventr. 
120, 265, 174. 2 Keb. 41. 3 Keb. 523, 

527, 562. e 
But after this he goes on to obſerve, That 
in the ſame Article concerning Tithes in 
the ſaid Statute, it is ordained, That if any 
Parſon ſues againſt another Parſon for Tithes, 
greater or leſſer, ſo that the fourth Part of 
the Value of the Benefice be not demanded, the 
Spiritual Fudge ſhall have Power to take Know- 
ledge or Conuzance, notwithſtanding the King's 
Prohibition, and herewith (ſays he) agrees 
38 Ed. 3. 6. where it is ſaid, if the Right 
of Tithes come in Debate between two Spiri- 
tual Perſons, c. as before p. the Ec- 
cleſiaſtical Court ſhall have ſuriſdiction, and 
to that End alſo quotes 13 Co. 39. 2 Koll. 
A 


al one 
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Ar. 308. Ne 2. and Richardſon's ſayings Between the 


That the Books make a Doubt where the 
Suit is between the Servant of the Vicar and 
the Parſon ; but that it ſeemed to him to be 
all one. Hetley 60. e 

So (ſays he) when a Vicar ſued for Tithes 
againſt a Parſon appropriate (who was a 
Layman) in the Eccleſiaſtical Court, for 
Tithes of Saffron, and alledged, That Time 
out of Mind the Vicars have had Tithes of 
Saffron within that Pariſh; and the Parſon 
pleaded, That he, and his Predeceſſors, had 
uſed to have Tithes of Hay and Corn of 
this Land 'till within forty Years laſt paſt, 
when it. was ſowed with Saffron; it was ſaid, 
That no Prohibition ſhall be granted to try 
this Cuſtom, but it ſhall be tried in the Spi- 
ritual Court; for that it is between the Par- 
ſon and the Vicar, although the Farmer was 
made Party ; for they may well Judge of it, 
and of the Compoſition : And that this very 
Point was adjudged between Hunt and Buſb 
20 El. and that the Party ſhould have a Con- 
ſultation. See Goldſb. 149. 2 Roll. Abr. 310. 
No 5. 
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Vicar and the 
ar/on, 


So when the Parſon of Great Takenbam One Par/in 


brought an Action of Treſpaſs againſt the 
Parſon of Harmington, and the Queſtion was, 
If the Parſon of one Pariſh claim by Pre- 
ſcription a Portion of Tithes out of the 


MW Pariſh of another, whether the Spiritual 


Court ſhall have Juriſdiction for the Trial 
of it? The Opinion of the whole Court 
was, that it ſhould, becauſe the Matter is 
betwixt two Spiritual Perſons, and concern- 
ng the Right of Tithes, See 1 Leon. 59. 

2 Roll. 


claims a Por- 
tion of Tithes 
in another's 


Pariſh. 
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2 Roll. Abr. 310. No 2. See alſo 35 H. b. 
39. and Bro. Juriſd. 3. where in Treſpals for 
taking of, Tithes, the Defendant claimed 
them as Parſon, and within his Pariſh ; and 
the Plaintiff preſcribed, that he, and his 
Predeceſſors, Vicars there, have had the 
Tithes of that Place Time out of Mind, Ee. 
And the Opinion of the Court was, that 
the Debate being between the Vicar and the 
Parſon, who are Spiritual Perſons, they may 
well try the Right of Tithes, and ouſt the 
Temporal Courts of the Juriſdiction there- 
of. See alſo 6 Ed. 4. 3. 22 E. 4. 23, 24. 
and 31 H. 6. 11. between a Parſon and the 
Servant of another Parſon, and 7 H. 7. 35. 
alſo 35 H. 6. 39. b. between a Parſon and a 
Parſon's Tenant, in Treſpaſs, where the 
Layman ſet forth his Title as Tenant, and 
Q. theſe Caſen. pleaded to the Juriſdiction of the Court; 
and by Gaſcoign, the Suit ſhall be in the 
Spiritual Court, becauſe the Right of Tithes 
ſhall be tried only in the Spiritual Court be- 
twixt Spiritual Perſons, (but in theſe Caſes 
one Party was a Layman; ergo Quære.) See 
alſo 2 Bulſt. 157. 2 Roll. Abr. 310. No 1, 
2, 4, 6. Godb. Gothan v. Cooper, 3 Cre. 136. 
71. and 306. 1 Leon. 94. and 128. No 
147, Cc. 
Why probibi. And in regard, the Words of the faid 
tions are not Statute, Circumſpecte agatis, as to this Point 
granted in only are, F any Parſon doth ſue againſs an. 


Suits between . 
CT other Parſon for Tithes greater or leſſer, /6 
2 8 that the — Part, &c. ſupra LOG ſo 
only gives the Spiritual Court Cognizance 
of the Right of Tithes, and not of Pre- 
ſcriptions expreſly ; and yet by the Judg- 
ments 
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ments relating to this Matter, both antient 
and modern, the Spiritual Courts have been 
allowed to try and finally determine the 
Right of Tithes between Spiritual Perſons, 
though they ground their Titles upon Pre- 
ſcription, (as for the moſt part they muſt) 
and ſo try the Preſcription. Yet my Lord 
Coke ſays, That the Reaſon why Prohibitions 
are not granted in Suits between Spiritual 
Perſons, as between Parſon and Vicar, is be- 
cauſe the Modus ſuggeſted to be paid, comes 
not in Queſtion, but only the Right of 
Tithes, to which of the Spiritual Perſons 
they do belong; ſee 2 Bult. 158. But (fays 
Watſon) other Words in the ſame Statute are, 
Fa Parſon demands of bis Pariſhioners, Obla- 
tions or Tithes due and accuſtomed, (i. e. due 
either in Kind or by Cuſtom) the Spiritual 
Judge ſhall bave Power to take Knowledge, 
&c. and ſo ſeem more expreſly to give them 
Trial of a Cuſtom or Prefzription for Tithes, 
(viz. a Modus Decimandi) than the former 
Words do, which give the Trial of the 
Right of Tithes betwixt Spiritual Men to 
that Court. 

Yet notwithſtanding all that is before ſaid, 73, Law and 
and all the Caſes cited by Mr. Watſon to the Practice bereia 
contrary, both the Law and Practice is now 19 /ettled, 
ſatled in this Point, viz. That if a Modus t Frovibi- 
Decimandi be ſued for in the Eccleſiaſtical Modus i; ge. 
Courts, a Prohibition lies to ſtop the Trial d, and the 
of it there, if the Modus be denied. And Reaſons there- 
the Reaſon given is, That this is done not “ 
for that the Spiritual Court wants Juriſdic- 
tion, but in Regard of the Notion their Law 
tas of a Cuſtom, &c. different from what 


our 


De modo De- 


triable in the 
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our Law has, (and ſo of Preſcription) and 
ſeeing every Modus is due by Cuſtom, it i$ 
the Common Law only that can determine, 
what Time and Uſage with us fhall be uf. 
ficient to create ſuch Cuſtom, which muſt 
be Time beyond all Memory to the contra- 
ry; whereas by their Law, ſometimes ten 
Years, and ſometimes twenty, thirty or for- 
ty, they will adjudge ſufficient to create a 
Cuſtom, 3 Keb. 527. | 

Alſo Prohibitions in ſuch Caſes are not 
granted, for that the Spiritual Court hath 
not a Juriſdiction of the Matter, but in Re. 
ſpect to the Trial of the Cuſtom in Que- 
ſtion, which is to be by our Law only ; and 
if on the Trial it be found for the Modus, 
the Proceedings ſhall go on in the Spiritual 
Court; and if found againſt the Modus, the 
Prohibition ſhall ſtand. 

But though it ſhould be granted, That a 
Parſon may ſue in the Eccleſiaſtical Court for 
a Modus Decimandi originally, or for Money 
or other Thing payable by Cuſtom, in Lieu 
of Tithes, or for Things not in their Nature 
Tithable; and though it ſnould be admitted, 
That a Modus may be examined and determin- 
ed there, when the Libel is grounded thereon, 
(neither of which is true); yet if the Proprietor 
of the Tithes of a Pariſh ſues in the Spiritual 
Court for Tithes in Kind of Lands diſcharged 
thereof, by Preſcription, &c. and the Defen- 
dant doth alledge the Cuſtom or Preſcription, 
De modo Decimandi, Cc. in Bar; in ſuch Caſe, 
even the Civilians admit, That the Cuſtom or 
Preſcription ſhall not be tried and determined 
before the Judge Eccleſiaſtical, but a Prohi- 
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bition lies to try the ſame at the Common 
Law; for that the Suit was not originally for 
a Modus, but for the Tithes in Kind of 
Lands, which by Modus or Preſcription are 
diſcharged from the Payment of Tithes. 

And in ſuch Caſe, to ſue for Tithes in 2 & 3 Ed. 
Kind is prohibited by this expreſs Proviſe, © © 13. 
in the Stat. 2, 3 Ed. 6. viz. © Provided al- 
(ways, Se. That no Perſon ſhall be ſued, 
© or otherwiſe compelled to yield, give or 
* pay any Manner of Tithes for any Manors, 
© Lands, Tenements or Hereditaments, which 
by the Laws and Statutes of this Realm, 
or by any Privilege or Preſcription are not 
* chargeable with the Payment of any ſuch 
© Tithes, or that be diſcharged by any Com- 
© polition Real, c.“ Vide ante. 

And always when an Act of Parliament Here a Court, 
reſtrains or prohibits, or limits any Court, 58, 75 
&c. be it Temporal or Spiritual, if the Sta- ” 
tute be not obeyed (or obſerved) a Prohibi- p,v4;hirion 
tion lies. Of this ſeveral Inſtances are given lies. 
by the Judges in the Caſe De modo Deci- 
mandi, 13 Co. 12 C 37. and by Dodaeridge 
in Harding and Gofling*s Caſe, 3 Bulft. 241. Provibitions tn 
and ſo if a Biſhop, or his Farmer (who ſhall cy « ay 
alſo have the Privilege, and the like of the Modus Deci- 
King's Farmer) doth ſuggeſt, that a Suit is mandi, an4 
in the Eccleſiaſtical Court for Tithes in Kind, 
whereas the 'Lands are diſcharged by a Pre- 
ſeription De non Decimando, a Prohibition lies 
by Virtue of the ſaid Prohibitory Clauſe. See 
2 Co, 44. The Biſhop of Vincbeſter's Caſe. 

And not only in the ſaid Caſes of a Diſ- 
charge of Tithes, but alſo. in Caſes of a 
Compoſition Real, which in its Nature is but Compyſticns 

D d a Neal. 
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a Modus Decimandi by Preſcription, a Prof. 
birion lies by the expreſs Words of the — the firſt 


tutes ſupra. charged 
But upon this Head Mr. V. is again verj and ſo | 
warm, and ſtrenuouſly argues againſt Prob. bited by 
bitions in Caſes de modo Decimandi, (though Cafe the 
Mr. W. An- what he ſays is chiefly taken from Sir Thon the orig 
—_ Ridley, in his View of the Civil and Eccle- eqs 
ſiaſtical Laws, p. 181. Sc. and the Argy- utes eil 

ment of Bacon, Solicitor General) who (in Alſo 
that extrajudicial Cauſe de modo Decimandi Modus 1 
heard before the King and Council, 4 Jad the Rig! 

1.) argued on behalf of the Biſhops and extinct; 
Clergy, againſt the Judges and the Commo with wt 
Law; and note his entire Argument theres therefore 
: may be formed thus: the Neg 
n gs _ That the Eccleſiaſtical Court bas the prope © None 
te berg Conuſance of Tithes, and their Acceſfaries; And ſo t 
Lands are dif. that a Modus Decimandi is dependant on, and Court ha 
charged, &c. accellary to Tithes ; Ergo a Modus ought tt ſhall not 
at ſupra, yet be tried in the Eccleſiaſtical Court. bur in th 
non ſequitur, For though (ſays he) it be true, tht ceſſary te 
where the original Suit is for Tithes in Kind lons giv 

of ſuch Lands as are abſolutely diſcharge De modo 

by Act of Parliament, Preſcription or Com for here 

| olition Real, a Prohibition lies by Force 0 not abſo 

that it Ties to the ſaid prohibitory Clauſe, ſupra : Yet | Caſe to b 
2 by or 4 does not from thence follow, that if Tithe of Corn 
* „in Kind are ſued for of Lands which uf e cn 
not diſcharged by any of thoſe Means, ant the Stock 

the Defendant alledges a Modus Decimandt 8 Modus, 

which relates to the Manner and Circum geſted, a 

ſtances of paying ſome particular Tithes 0 dheaf, Sl 

ſuch Lands only, that a Prohibition lies tot! of the T 

ſuch a Aodus at the Common Law. For i made be 

| th the Milk 


rohi- 
> Ita 


very 
Tohi- 
1ough 
bomas 
*Ccle- 
\ rpy- 
0 (in 
nandi, 
Jacobi 
8 and 
nmo 
erco 


rope! 
aries: 
„ and 
zht t 


that 
Kind 
larged 
Com 
Ice 0 
Yet if 
Tithe 


ch art 


8, and 
mand 
Ircum 
hes 0 
, fot 
For 1 


th 


The Law of Tithes, Cap. 9. 403 

the firſt Caſe the Lands themſelves are diſ- 
charged of the Payment of Tithes, (by Stat.) 
and ſo the original Suit is (expreſly) prohi- 
bired by the Clauſe- ſupra ; but in the latter 
Cafe the Lands are tithable; and therefore 
the original Suit for Tithes in Kind (in the 
Eccleſiaſtical Court) is warranted by the Sta- 
tutes cited ante. | 

Alſo in the former Caſe the Plea of a Here the 
Modus Det imandi cannot be ſaid acceſſary to —_ 2 
the Right of Tithes, becauſe the Tithes are dus Lum 8 
extinct, and the Modus is the only Thing acctſſary. 
with which the Land is chargeable ; and 
therefore by the Clauſe ſupra, (which is in 
the Negative) the Principal, viz. the Tithes 
(a Non-entity) are not to be ſued for there. 
And ſo the Rule, That when the Eccleſiaſtical Ridiculous 


Court hath Juriſdiction of the Principal, it **-/0nings 


ſhall not of the Acceſſary, eannot hold Place. _— __ 


But in the latter Caſe, the Mcdus is but an Ac- Non- entity. 
ceſſary to the Right of Tithes, and the Rea- 

ſons given by the Judges in the ſaid Cafe 

De modo Decimandi are not applicable to it; 

for here the Tithes in Kind of the Land are | 

not abſolutely “ extinct. For ſuppoſe the * 7 they are, 
Caſe to be, that when Lands are ſown, Tithes Y © ? _—_— 
of Corn are to be paid in Kind; when they —_ : 

are mowed, of Hay; when depaſtured, of o 

the Stock; and yet for ſome of theſe Tithes 

Modus, as to the Manner of Tithing, is ſug- 

geſted, and not for the reſt; as that the 8th 

Sheaf, Shock or Cock ſhall be paid inſtead 

of the Tenth ; that the Tenth of the Cheeſe 

made betwixt certain Days ſhall be paid fer 

the Milk of Cows; 2. For a Lamb, Pig, 
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J Note, this is Sc. in theſe Caſes the Lands are not dif. 
the Saying ff charged of Tithes in Kind, but only a Re 
e compence comes in the Place of a particular 
ſays the con- Tithe by Preſcription, or a Preſcription doth 
trary. direct the Circumſtances or Manner of pay. 
ing the Tithe, in Kind; as that the Tithe of 
young Beaſts ſha]l be paid at a certain Age, 
though uncapable of living then withour a 
Dam, Fc. Now (ſays he) in theſe Caſe 
when the Tithes of Lands are not extind, 


but the Lands are chargeable therewith, it 


* No, they are ſeems to be“ out of the prohibitory Clauſe 
avithin the ſupra. And the Principal, viz. the Right « 


e Til bes, remains of Eccleſiaſtical Eognizance, 


Real, Sc. and that by Force of the ſame Statute (quod 
negandum eſt). And ſo the Modus that comes 


in by Allegation, and is dependant there- 


Prettily urged upon, is acceſſary thereunto, and being ſo 


thar the Mo- gcceſſary is alſo of the ſame Juriſdiction, 
dus in depen- 


And (ſays he) this was not denied to be th 
dant, and ) 
een * Rule of Law by the Temporal Judges 


when it was urged by the Civilians in ths 


(extrajudicial) Caſe ſupra of Lands abſolute 
ly diſcharged of Tithes in Kind, and endes 
voured to be proved by Bacen, Solicitor Ge 
neral, who was on the Part of the Clergy 


Note. from ſeveral Authorities, only they did nal 


\ come up to the Caſe then under Debate; 
in which . . . by Reaſon of the ſaid Claule 
they had not Cognizance of the Right oi 
Tithes in Kind, but only of the Madus Dt 

Prefs theresf, cimandi. The Authorities vouched by Bac! 
ST 1 prove the Rule ſupra, were 1 Rich. 3. 4 

.the Opinion of Haſſey, that when the Orig 
nal ought to begin in the Spiritual Cour 
and aſtcrwards a Thing comes in Iſſue, hic 
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t di- triable in our Law, yet it ſhall be tried by 
Re; Meir Law ; as if one ſues for a Horſe de- 
cular Nied to him, and the Defendant ſays that 
doth he Deviſor gave to him the ſaid Horſe, this 
jall be tried there. And the Reg. 57, 58. 
{ a Man be condemned in Expences in the 


icitual Court for laying violent Hands on a 
Cate erk, and afterwards the Defendant pays the 
ales 


ots, and gets an Acquittance, and yet the 
Plaintiff ſues him againſt the Acquittance for 
he Coſts, and he obtains. a Prohibition, for 
hat Acquittances and Deeds are to be de- 
mined by our Law, yet he ſhall have a 
onſulcation, becauſe the Principal belongs to 
dem. (But note, they muſt proceed therein 
cording to the Rules of the Common Law. 


-lauſe 
414, 
LAnce, 


(quod 
COmes 


there E. 3. f.) That the Right of Tithes Je- Me. 
ng 108» two Spiritual Perſons ſhall be deter- ©. — 
coe in the Eccleſiaſtical Court, And 38 1 
de the 


. 3. 6. Where the Right of Tithes comes us Clergy- 
Debate between two Spiritual Perſons, the men. 
e claiming the Tithes as of common Right 


adges, 
in the 


oluteMithin his Pariſh, and the other claiming to 
ence diſcharged by Real Compoſition, the Ec- 
pr GeMefaſtical Court ſhall have Juriſdiction of it. 
ergy War this ſeems provided againſt by the Clauſe 


id nat 
2bate; 
-laule 
zht 0 
us Dt 
Bac 


pra; ergo Quære.) | 
To which may be added ſome modern Sun in the 


ads Payment, this ſhall be tried there 
bey allowing ſuch Proof of the Payment 


3. ss ſufficient at Common Law) for that the 
Ong ginal Suit was well commenced with them. 
Coun Ming and Harding, Hob. 314. 2 Rol. Abr. 


whic! 
' 
4 


5» 306. and 1 Kol. Rep, 12. 
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ſes; as, if a Suit be in the Spiritual Court Spiritual Court 
Ir a Modus Decimandi, and the Defendant * probibites: 
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80 no Prohibition ſhall be to a Libel for M ments, ( 


Tithes there, on ſuggeſting a Grant by Pa- dcliverec 


tent, which is cognizable at Common Lay, ¶ xported 
becauſe the Spiritual Court has CognizanceMWuhich I 
of the Principal. See Cumb. 29. And yet So it 
they cannot try a Modus or Preſcription there, ¶ Parſon fi 
though the original Suit be for a Modus, be-. or the 
cauſe their Rules of Preſcription differ froanMef Tithe 
ours. /bid. 427. But it the Queſtion be onlyMProhibiti, 
Payment, or Non-payment, they may prod that 
cecd. Vide ibid. | | thereof | 
So if a Man ſue for a Legacy there, andMlics, for 
the Defendant pleads a Releaſe in Bar, which Matter. 
is denied by the Plaintiff, this ſhall be trie And : 
there, and no Prohibition ſhall be granted Reſolutio 
for that this is a Matter ariſing from anentione: 
original Cauſe, of which they have the JuWPaymenr 
riſdiction. See Hob. 255. and 2 Rol. AlrMroof of 
307. No 14. | like Incid 
So if an Adminiſtrator ſue. for a LegacWthough t! 
due to the Teſtator, in that Court, and thMvhere the 
Defendant pleads the Releaſe of the TeſtatoWEccleſiaſti 
in Bar, and the Plaintiff will avoid it, f either up« 
that his Teſtator was an Ideot, this Ideoii2 In. 60 
it is ſaid ſhall be tried there, and no Prohibited as he 
tion ſhall be granted, for that they have qu But he 
riſdiction of the principal Matter. 2 Meter the 
Abr. 307. Ne 15. 85 (for it car 
So if a Parſon ſues in that Court, and tie calls it 
Defendant pleads that the Plaintiff was paſs Will by 
ſented upon a Simoniacal Contract agantcclzſiaſti 
the Stat. 31 Fliz. this ſhall be tried therWBench gr. 
for that they have Juriſdiftion of the originMWkeaſon, \ 
Matter. Sce 2 Rol. Ahr. 307. No 16. 
After which he adds two Caſes, viz. kl © 
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ments, Opinions, . Objections and Reſolutions 
d:livered in thoſe Caſes, as they are at large 
reported in 12 Cate 65. and 2 Cro. 269. to 
which. I refer the Reader, and then adds, 


So it hath been, alſo held, that where a (e) Quzre de 
Parſon. ſued: upon the Stat. of 2 & 3 Ed. 6, hoc: & vide 


for the double Value, for not ſetting forth 1 


of Tithes, and the Defendant, to have a 
Prohibition, ſurmiſed: that he ſet them forth, 
and that they would not admit the Proof 
thereof by one Witneſs, yet no Prohibition 
les, for that they have. Cognizance of the 
Matter. 2 Kol. Ar. 299. 

And then again urges the extrajudicial 
Reſolution of the Judges, 4 Fac. 1. before- 
mentioned, that it the Queſtion be upon 
Payment or ſetting out of Tithes, or upon 
Proof of a Legacy or Marriage, or ſuch 
like Incidents, it was to be left to their Law, 
though the Party has but one Witneſs. But 
yhere the Matter is not determinable in the 
Eccleſiaſtical Court, there hes a Prohibition, 
either upon or without ſuch a Surmiſe, ſee 
2 Inſt. 608. and wonders the Law is not ſet- 
ted as he would have it. 

But he admits, that the very next Term. Nee. 


(for it cannot be eſteemed a Reſolution, a 
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ater the Judges had ſo given their Opinion, Probibitions 
8 for not admit- 


ting Proof by 


be calls it) the Proof of the Revocation of Witneſs. 


a Will by one Witneſs being refuſed by the 
Eccleſiaſtical Court, the Court of Kiyg's 
Bench granted a Prohibition for that very 
Reaſon, which doubtleſs was confonant to 
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Law, and agreeable to many former and later 
Reſolutions. See Yelv. 92. 

Alſo that in Eaſter Term, 41 Elz. a Pro- 
hibition had been obtained upon a Surmiſe, 
that whereas a Parſon had ſued in the Spi 
ritual Court for the Tithes of Pigeons, the 
Defendant there pleaded he had paid the 
ſaid Tithes, and proved it by one Witnels, 
and that Court would not allow of the Proof 
without two Witneſſes; and the Prohibition 
was affirmed on Debate. See Moor qog. 

So a Prohibition was granted for the ſame 
Cauſe upon a Suit there for the Tithes ot 
Lambs, Het. 87. and ſo held by Dodderidge, 
&c. in Gefling and Harding's Cale, 3 Bull 
241. and fo refolved ſince in many othcr 
Caſes. 

And when a Suggeſtion was, that the De- 
fendant in the Spiritual Court claimed the 
Tithes by a Leaſe from the Parſon of an eldet 
Date, than . that the Plaintiff claimed then 
by, who ſued him there by Force of a later 
Leaſe from the ſame Parſon ; ſo that the 
Queſtion was, which of the two Leaſs 
ſhould be preferred? a Prohibition was . 
warded. And though Croke held that a Con 
ſultation ſhould be granted upon the Autho- 


rity of 1 R. 2. 4. before cited, that where 
the Spiritual Court hath Juriſdiction of th 


Principal, there, if an Acceſſary come {0 
happens) which is triable at the Commo 
Law, that alſo ſhall be tried there; yet Co- 
ſaid, That in one Futter's (Auere if not Ful 
er's Caſe ante) there was a Suit in the Spiri 
tual Court for Tithes, and Title made by tht 


(rant of the Rectory, and the other made 
"Tits 
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ter Title by a former Grant, and a Prohibition 
was granted. And yet he agreed 1 K. 3. 4. 
ro- MW to be Law, unleſs the Spiritual Law differs 
iſe, from our Law; as their Law is, that a Gift 
Spi- Wl of Goods is not good without Tradition; but 
the IM otherwiſe it is at our Law; and Dodderidęe 
the I hid, that the Principal Matter here was the 
els, N Leaſe, which is Temporal and not Spiritual, | 
roof MW and therefore is not within the Rule of 1 K. 
tion z. 4. But true it is, that if the Original be 
9. piritual, then the Acceſſary ſhall be tried 
lame WW there alſo ; otherwiſe not; all which (ſays- 
s of he) Coke * granted. Who alſo ſaid, that if * And well be 
ider, Na Man make a Title in the Spiritual Court, "might, if he Fol 
Bull Nby Force of a Leaſe of the Proprietor of %% Fates not 


1 to be Spiritual, 
other I Tithes, and the Defendant deny the Leaſe, a, 2 * 


Prohibition ſhall be granted, (inferring, as it Divino. . 
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| the 
elder 
them 
Jater 
t the 
eaſcs 
as & 
Con- 
utho- 
where 
of ch 
je (0 
mot 
t Col 
xt Ful 
Spin 


by the 
mad q 


"Tits 


ſeems, That ſo it ſhall in a Modus Deci- 
mandi, chere the Modus is denied; for a 
Modus in all Caſes does ſuppoſe a prior Grant, 


ow Compoſition Real; which is properly cognix- 
able at Common Law) and in that Caſe, not- 


withſtanding the Opinion of Dedderidge, and 


Cke's Conceſſions, (which are certainly miſ- 


conceived) a Prohibition was granted per Cur. 
Rol. Rep. 61. | 

So a Prohibition was prayed to the Spiri- 
tual Court on a Suggeſtion, that the Trial 
of all Letters Patent and Grants of the King 
ought to be at the Common Law, and not 
n the Eccleſiaſtical Court ; and that the De- 
ſfendant had libelled in that Court againſt the 
Plaintiff for Tithes; and that his Title to 
ne ſaid Tithe was by the King's Letters Pa- 
ent, whereas the Plaintiff (who prayed the 
ud Prohibition) had a more antient Right 
to 


Validity of 
Letters Pa- 
tent not to be 


tried there. 
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Note; this ad. 


mits Suits at 
Common Law 


for Tithes, 
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to the ſaid Tithes by other former Letters 
Patent of the King; but the Libel in the 
Spiritual Court, in this Caſe, was only in 
the common Form, viz. That he was, Pro- 
prietor of the Tithes, without making any 
other Title; but upon the Proceeding, the 
Title did appear to be by Letters Patent on 
both Sides: And by North Ch. Juſt. and 
Windham and Charlton Juſtices, a Prohibi- 
tion was granted, for that the Eccleſiaſtical 
Court ſhall not try the Validity of Letters 
Patent. Mich. 34 Car. 2. C. B. 3 Lev. 72. 

Indeed, in that Caſe Levinz was of a con- 
trary Opinion, and argued, that the Suit in 
the Eccleſiaſtical Court was only grounded 
on the Tort in ſubſtracting the Tithes,; and 
if the Title comes in Queſtion there, it 1s 
only as an Incident, and in Suits at Common 
Law for Tithes, the Declaration is general as 
Proprietor, without ſhewing any Title in the 
Declaration. And when the Foundation of 
the Suit is Spiritual, and Temporal Matter 
comes incidently in Queſtion, the Eccleſiaſti- 
cal Court ſhall try the Temporal Matter; ſo 
as they proceed therein, according to the 
Temporal Law; but when they procced in 
a Temporal Matter, contrary to the Courſe 


(or Practice) of the Temporal Law, then 


Vide Regr. 
57. 58. 


they ſhall be prohibited, and not before. 
That 12 Co. 65. a Rule is cited out of the 
Regr. (a) Quod non eft conſonum Rationi, Quid 


— 


(a) That it is not conſanant ta Reaſon, that the Cogni 
zante of the Acceſſary ſhould be flayed in Court Chriſian 
aobere the Cognizance of the Principa! belongs to the Ee. 
eltaeflical Court, , 
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copnitio Acceſſarii in Curia Chriſtianitatis im- 
pediatur uhi cognitio Principalis pertinet ad 


| Forum Eccleſiaſlicum, and cited 1 R. 3. 4. 

(a) ut ſupra, and 12 Co. 65, and 66. Fuller Note; it is ms 

and WYhitebead's Caſe: And that they ſhall 2 ſans 
very. 


try the Validity of Livery, which comes inci- 
dently in Queſtion between two Grantees of 
a Rectory; and 3 Cro. 466. Neſton verſ. 
Sharp. It was tried there, if one taken on a 
Capias ullagalum, ſive Years. after the Judg- 
ment, ſhall be in; Execution, for the Party, 
and 3 Cro. 788. Baker v. Royes, they tried 
the Validity of an Act of Parliament for a 
Pardon, which came incidently there ( Quere 
the Caſe). and Trin. 24 Car. 2. Sir William 
Juxon v. Lord Byron, where a Mortgage was 
made of a Rectory, provided that the Mort- 
gagor ſhall retain the Poſſeſſion till Default of 
Payment; a Default was made; and by an 
Act of Parliament the Rectory was taken out 
of one Story, a Truſtee, and veſted in Sir 
Iiliam Juxon, who before any Entry, ſued 
for the Tithes of the Rectory in that Court, 
and they ſentenced, that he could not ; and 
a Prohibition was denied, for that, at Com- 
mon Law, one cannot maintain an Action of 
Debt for the Tithes, before Entry, or a Re- 
covery of a Rectory. See 3 Lev. 73. But 
Quere what need of a Prohibition in that 
Caſe, when it appears the Spiritual Court 
had diſmiſt the Suit there. 

Note; the precedent Caſes are very par- 
tally related by Mr. W. and therefore are 


— 
16 — 


(a) A. above. 


here 
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here taken from the Books themſelves ; after 
this, he proceeds to cite the following Caſes, 
from 2 Rol. Abr. 306, 307, 308. viz. 

If a Parſon leaſes all the Tithes of his 
Benefice to one Pariſhioner, and after ſues 
him for his own. Tithes, no Prohibition ſhall 
be granted; for this Leaſe is a good Diſ- 
charge there. 8 E. 4. 14. (a) per Choke, 
fed Quære Librum. 
Other Caſs If a Parſon compounds with a Pariſhioner 
wherein Pro. for his Tithes, and grants them by a Deed 
marry ty to him for a certain Sum by the Year, ac- 
om cording to the Agreement, and afterwards 
ſues the Pariſhioner in the Eccleſiaſtical Court 
for the Tithes in Kind; yet no Prohibition 
ſhall be granted upon this Difcharge by 
Deed ; tor they may well try it, having Co- 
nuſance of the Principal: Reſolved Paſch. 
16 Fac. 1. B. R. and a Prohibition, it is laid, 
was there denied. But before that, the con- 
trary had been reſolved for the Church of Wa- 
kerly, and ſo it has been divers. Times ſince z 
and the Law is now taken clearly contrary. 
If a Parſon leaſe by Deed the Tithes of 
his Pariſh, and after ſues for the Tithes in 
the Spiritual Court, and there this Leaſe is 
pleaded, where the Queſtion betwixt them 
is, whether the Tithes of all the Pariſh, or 


of ſome particular Things are Let; yet no 


Prohibition lies, for that they have Cogni- 
z1nce of the Original; and they ought to 
take Advice of them that be learned in the 
Common Law for their Direction, as the 
Judges of the Common Law take Advice of 


— — 


ͤ——ł — 
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them: But if they judge contrary to the 
Common Law, a Prohibition lies after Sen- 
tence, Mich. 13 Car. 1. Dr. Pocklington and 
Sir St. Jobn, 2 Rol. Abr. 306, 307. 
So if A. the Parſon of B. ſues for Tithes 
in the Spiritual Court againſt B. who pleads 
a Leaſe for Years made to him by the Par- 
ſon; and the Parſon replies, that he was 
Non- reſident, and abſent by the Space of 
Eighty Days, and more, in ſuch a Year, 
Cc. from his Benefice, by which the Leaſe 
became void; no Prohibition lies upon this 
Plea, although it be grounded on the Statute 
13 Eliz. and though it be objected, that the 


Judge of the Spiritual Court ſhall not have 


the Expoſition of a Statute; yet becauſe they 
have Juriſdiction of the original Cauſe, they 
ſhall have Power to try that which is Acceſ- 
fary ariſing thereupon. Hill. 14 Car. 1. B. R. 
Sir Thomas Lucy verſ. Dr. Lucy ; per Cur. 
2 Rol. Abr. 308. No 22. 
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A Strange Plea, that charges himſelf with Mr. W. 


a Crime, c. in order to take Advantage of Caſes, &C. 
. . . anſwered, 
it, which will not be permitted by either ide intra. 


Canon, Civil, or Common Law, and there- 
fore I doubt this Caſe is miſtaken ; or if 
rightly Reported, it can make little to the 
Purpoſe for which it is brought, ſeeing by 
the Plea the Leaſe is confeſſed, and no Que- 
ſtion can ariſe upon the Act; for he charges 
himſelf with a Crime, of which he ſhall 
take no Advantage; and ſo the Act cannot 
be drawn in Queſtion : Which Anſwer either 
in the Whole, or in Part, may extend to 
many of his Caſes before recited z and as to 
tie Reſt, many of them will be found on 

Examination 
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Examination to be adjudged directly con. 


trary to the Point he urges them for; and 


many others are by him groſly miſreported, 
or miſrepreſented: And yet he concludes, 
(with Aſſurance) thus. 

Theſe Cafes ſerve to prove, that, if upon 


a Suit for Tithes in Kind, a Leaſe be pleaded, 


and denied, the Validity thereof is to be tried 
in the Eccleſiaſtical Court; and alſo are in 
Proof of that Rule 'of Law, (as he calls it) 
That when the Eccleſiaſtical Court hath Ju- 
riſdiction of the Principal, it hath alfo Juriſ- 
diction of the Acceſſary, though fuch Acceſ. 
ſary be otherwiſe of Temporal Cognizance: 
From all which (ſays he) we may conclude, 
that the Law formerly was taken to be, or 
at leaſt no Judgments, or Reſolutions were 
to the contrary, that if a Suit be for Tithes 
in Kind (not extinct by Preſcription, or d 
Lands not Tithe-free) and a Preſcription as 
to the Manner of rendring ſuch Tithes be 
ſuggeſted, and ſo comes in as Acceſſary 
upon the Suit for the Tithes, though it be 
to be granted, that the Trial of a Preſcrip- 
tion is otherwiſe Temporal, and to be tried 
at Common Law; yet when it comes in & 
an Acceſſary only to the principal Matter, of 
which the Spiritual Court hath Juriſdiction 
it is to be tried there, and no Prohibition 
lies; and as it has been before ſhewed, that 
a Suit for a Modus Decimandi may be well 
commenced in the Spiritual Court z and that 
ſuch Modus may be tried there, as being 
purely Spiritual; and that no Suit can be 
brought for a Modus in the Spiritual Court; 
therefore if a Temporal Matter coming in © 
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an Acceſſary, ſhall be tried in the Spiritual 


* Court, much more ſhall a Modus Decimandi, 
ws which is of Eccleſiaſtical Cognizance origi- 
: yr nally, be tried there, when that comes in as 


acceſſary only. 

Yet (he grants) when a Parſon libelled in 
ofa the Spiritual Court for the Tithe of Lambs, 
and the Defendant, to have a Prohibition, 
ſuggeſted a Cuſtom, that if one hath Lambs 
under the Number of Seven, he ought to 
I pay one Halt-penny for every Lamb under 
Jurif that Number, in lieu of all Tiches of Lambs; 

and if he had but ſeven, the Parſon ſhould 
have the 7th Lamb, and ſhould pay 3 d. and 
if Eight, he ſhould pay 2d. and if Ten, the 
Parſon ſhould have the 10th Lamb, with- 
out paying any Thing : Berkley and Fones 
held, that the Canon Law is ſo, and ſo re- 
ceived in the Spiritual Court; and it is ſur- 
miſed that the Spiritual Court allows of it; 
and therefore there needs not any Prohibi- 
tion. But becauſe it was alledged that it 
was a Cuſtom, and that the Parſon would 
ſtay till the Tenth did ariſe, and refuſed to 
accept according to the Cuſtom, and that in 
the Spiritual Court this Surmiſe was not al- 
lowed ; Brampton and Croke conceived that 
a Prohibition was grantable; and ſo Jones 
and Berkley agreed that it ſhould be granted, 
and that the Party might demur thereto, it 
he thought fit. 1 Cro. 40g. 

From all theſe ſeveral Caſes and different 
Opinions of the Judges one may indeed con- 
clude, that the Law was very unſettled in 
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Cu/toms can 
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Eccleſiaſtical Courts, in caſe they took uph grants 
them to try any Temporal Matter, or refuſed I Xe, 
Evidence, which was allowable at Common As 
Law (which now they are obliged to do in I able, 

Caſes of Wills, Ce. by a late Statute) as M doth 
Proof by one Witneſs, or the like. But MM Prohib 
fince that Time, I take it, (whatever Mr. V. ¶ upon 
aſſerts to the contrary) thoſe Courts have ¶ Lands 


only be deter- 
mined by Ju- 
ries at Com- 

mon Law, 


been better regulated, and kept more within though 
their Bounds than formerly; and this chiefly pleadec 


by Means of Prohibitions, whereby they are fuſed, | 


compelled to ſubmit Matters of Cuſtom and not, is 
Preſcription, if denied or controverted there, M have a 
to be determined by Juries at Common pleaded 
Law; and in Truth, how can a Matter oi there for 


Cuſtom, which is private Common Law, be the Ref 


Q. if a falſe 
Suggeſtion tis 
rraverſable. 


determined in any other Manner than by af Words 
Jury at Common Law ? Subſtanc 

If one be ſued for Tithes of Land naMis no Pa 
Tithe-free, and pleads a Preſcription for ain the ! 
ſpecial Manner of Tithing, which is not r:the Cont 


fuſed, (or if ſued for a Modus DecimaniiWhtherefore 


only the Refuſal. And it is faid, thoug 


yet a Modus muſt be ſuggeſted to have bee 


originally pleading another Modus, and hi 
Plea is bona fide allowed) ſhall ſurmiſe fall 
a Refuſal of his Plea, and for that Cauk 
only a Prohibition ſhall be granted ; th 
Queſtion is, Whether ſuch Surmiſe of 
Refuſal may be traverſed ? that is, whe 
the Matter or Ground of the Prohibition! 
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8 it was 
Caſe, vol 
vas; Mo; 
wal Cour 
Ur alledg 
dirty-nir 
vte-; and 
uſed to 
Was held 


the Temporal Courts will take Notice thi 
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pleaded there in Time. 2 Keb. 721. An 
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1d not 

for 4 
Ie Contempt, and many Times falſly ; and 
MWiherefore the Modus Decimandi is proved by 
ro Witneſſes, according to the Stat. 2 & 3 
WE. 6. c. 13. and not the Refuſal. 12 Co. 
WM Caſe De modo Decimandi. 

And yet it is granted, that in ſome. Caſes Ria of a 
the Refuſal of the Plea, Sc. is traverſable, P/ea, &c. 
3 it was adjudged in Morris and Eaton's * —_—y 
Caſe, vouched in 2 Co. 45. where the Caſe 
vas; Morris was ſued by Eaton in the Spiri- 
tual Court for Tithes, where Morris pleaded 
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granted till after the Plea there pleaded. See 
1 Keb. 387, 433. 721. 1 Sid. 100. Sc. 
As to the Refuſal of a Plea being traverſ- 
able, if the Suggeſtion for a Prohibition 
doth contain other Matter upon which a 
Prohibition may be duly granted; as that 
upon a Suit for Tithes in Kind, that the 
Lands are Tithe-free by Preſcription, St. 
though it be alſo . that this was 
pleaded in the Eccleſiaſtical Court, and re- 
fuſed, yet whether the Plea was refuſed, or 
not, is not traverſable z for the Party may 
have a Prohibition before any ſuch Plea 
pleaded by him in Diſcharge of Tithes ; 
therefore in ſuch Caſes the Allegations of 
the Refuſal of the Eccleſiaſtical Judge, are 
Words more of Courſe than of Effect or 
Subſtance, (See 2 Co. 44. Moor 525.) and 
is no Part of the Matter iſſuable or material 
in the Plea, but put in only to aggravate 


Ir alledged, that Eaton did not read the. 


hirty-nine Articles, according to the Sta- 
ute; and that the Eccleſiaſtical Judge re- 


uſed to allow the ſaid Plea; this Refuſal 


are nas held traverſable by the Court of B. R. 


grante 0 


E e for 


N hence it con- 


Matter fit for 
a Probibition, 


for otherwiſe, upon ſuch Surmiſes, all Mat. 
ters might be prohibited in the r N 


Court, although that the Spiritual Judge did * 
all that belonged to Law and Juſtice; and i 
the ſame Caſe the Party grieved may har Us 
his Remedy by way of Appeal. « th - 

From all which (ſays Mr. V.) it may be 
collected, that if the Suggeſtion contains nc 
other Mattter, upon which a Prohibitio 
ought to be granted to the Spiritual Cour 
beſides the Refuſal of the Plea there, whic 
by the Common Law is a good Plea, and 
ought to have been allowed; in ſuch a Cal 
the Refuſal is traverſable, as 3 Keb. 332 
Peters v. Prideaux. Therefore, ſuppolin 
that a Modus Decimandi, or a Preſcriptit 
of a Manner of Tithing, is triable in th 
Spiritual Court, if in a Suit there for a M 
dus Decimandi, another Modus be pleaded, « 
that there is no ſuch Modus, and that Plea 
refuſed; or if in a Suit for Tithes of Land 
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and will not grant any Prohibition without 
ſuch Oath be made. 3 Keb. 217. 


And it is alſo by the Statute 2 & 3 Ed. 6. 
c. 13. enacted, That no Prohibition ſhall 


be granted in Matters of Tithes in any of be produced, 
* the King's Courts, unleſs the Party that and Sugge- 


requires the ſame bring and deliver to ſtions to be 
proved with- 


in ſix Months, 


* ſome of the Court, where he prays ſuch 
* Prohibition, a true Copy of the Libel ſub- 
* ſcribed by the Hand of the Party, and the 
* Suggeſtion underwritten, and that if he do 
* not prove that Suggeſtion by two honeſt 
* ſubſtantial Witneſſes in the ſame Court 
* within ſix Months after the Prohibition 
* granted and awarded, then the Party de- 
layed ſhall have a Conſultation without 
Delay, and double Coſts to be aſſeſſed by 
© the Court where the Conſultation is fo 
* granted, to be recovered in an Action of 
Debt, Sc. wherein no Eſſoin, Sc. ſhall 
be allowed. 


This Clauſe of this Statute ſeems to give O59 alen 
the Parſon, Vicar, c. a double Remedy = this 
where the Suggeſtion is not proved within C. 


ix Months, that is a Conſultation ; and ſe- 
condly, double Coſts. See Hoſkins verſus 
Stroade, Trin. 5 Car. Rot. 988. B. R. Cockeram 
rerſ. Davyes, Hill. 22 Jac. Pop. 159. Jenes 
231. Cro. Car. 308. 2 Inſt. 662. 

But in both theſe they are in ſome Mea- 
lure fruſtrated in their Expectations : For as 
to the firſt, after ſuch Conſultation a new 
Prohibition may be obtained ; and beſides, 
there are ſeveral Caſes wherein the Party 
cannot, or needs not prove his Suggeſtion, 
notwithſtanding this Statute z as where the 

E e 2 Suggeſtion 


Stat. 2, 3 Ed. 
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Suggeſtion is in the Negative, which regy- I tithab! 
larly cannot be proved: Secondly, if the which 
Suggeſtion be grounded any Matter of WW g'4ntec 
Law; as in cafe the Suit be for Things net I carr yin 
Tithable, great Wood, Things feræ Nature, unleſs 
c. this appearing in the Libel, a Proibi. I Rights 

tion lies, and there needs no Proof of the rrmin. 
Suggeſtion. See 2 Inſt. 662. appeari 
It a a Suggeſtion contain two Matters, and But 
the one ought to be proved within fix of not 
Months, and the other here, though the of 31 
Party fail in proving that Part that ought other C 
within this Law to have been proved; yet upon N 
no Conſultation ſhall in this Caſe be granted, the Co 
Cobbe verſ. Hunt, 5 Fac. B. N. rempto! 
A flight Proof will ſerve in this Caſe ; ad fou 
to ſay they have known it fo, or that com- And 
mon Fame is ſo. Ney 28. a Prohil 
And if the — be proved before i Mr 9 
Judge within the fix Months, ＋ oh na But r 
recorded till after, it ſuffices. | that are 
To the ſecond here is double Cofts to Si may up 
awarded for want of proving the Suggeſtion tion, E 
and no Execution given, but an Action d The! 
Debt to recover it; which is but a bad Reg. pro 
medy in this Cafe, when the Party ſhall on tons is 
recover the Coſts, and have no Coſts allowe- The! 
him in the ſecond Suit. Sed Quære. Court, a 
If a Man have a Prohibition, and do Court, a 
prove the Su ion within the fix MonthÞ&*{tion | 
and the Defendant takes Iſſue upon it, wid If the Su 
is found 5 him, in this Caſe the Defen hibition 
dant ſhall have no Coſts. See Ney 81. ves Ru 
nn _ It is to be obſerved that ſome Prohibition 


are in themſelves peremptory ; as where tht 
is a Surt in the Spiritual Court for Things n0 
tithab! 


are peremptory - 
in themſelves, 
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tithable, and appearing ſo in the Libel, in 
which Caſes a Conſultation ſhall never be 
granted: And fo it is, if the Suit be for 
carrying away Tithes after they are ſet forth, 
unleſs it be between Clergymen in their own 
Rights: And ſo it is where the Matter is de- 
terminable at Common Law, and the ſame 
appearing in the Libel. 


But where a Modus Decimandi, a Cuſtom here ex poſt 


of not tithing, a Privilege within the Statute facto. 
of 31 H. 8. for Abbey Lands, and in ſuch 
other Cafes, where the | Ponca is grounded 

upon Matter of Fact, which is doubtful to 

the Court, thoſe Prohibitions are not pe- 
remptory till the Matter of Fact be tried, 

and found true by Verdict. 

And note, that the Reverſioner may have 
Prohibition upon a Suit againſt his Tenant. 
Moor 919. | 

But note; it is a Queſtion whether two, 
that are ſued ſeverally in the Spiritual Court, 


MY may upon the ſame Modus join a Prohibi- 


1 


ere the 


lings 00 


tithabl 


tion. Het. 147. 


The Manner of Proceeding in the obtain- How 1 pro/e- 
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ing, proſecuting and defending of Prohibi- cute and de- 


tions is in this Manner : | 
The Party that is ſued in the Spiritual 

Court, and deſires a Prohibition, moves the 

Court, and for the moſt part makes his Sug- 

geſtion by his Counſel (a) ore tenus at Bar: 

It the Suggeſtion be ſuch, upon which a Pro- 

hibition cannot be denied, the Court uſually 


| Ives Rule, that the Party ſhall at a certain 
hibition | 


(a) By Word of Mouth. 
E e 3 Day 


fend Probibi- 


* 1 
"a A+ 


8 ä — ³ — _< -- > 
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Pay come to ſhew Cauſe why a Prohibition 
ſhould not be granted, and that in the In- 
terim Proceedings in the Spiritual Cour 
ſhould be ſtayed : Upon ſerving this Rule in 
due Time, and Oath made of it, if the 
Plaintiff in the Spiritual Court do not ap- 
pear at the Day, and ſhew good Cauſe to 
the contrary, the Prohibition is awarded, and 
the Rule made peremptory; but if the Court 
be doubtful, whether che Matter be ſufficient 
to ground a Prohibition, or no, then, or at 
the Prayer of the Defendant, the Court vil 
order the Plaintiff to draw up his Suggeſtion 
into Form, and then the Court will conſider 
of the Matter, or the Defendant may demur 
to it, and the Matter argued by learned 
Counſel; and then the Court, as they ſee 
Cauſe, will either award the Prohibition, or 
diſcharge the Rule. But if the Matter ſug- 
geſted be a good Ground for a Prohibition, 
bur is in it felf falſe pr doubtful, the Defer- 
dant in the Prohibition may demand a Deck 
ration of the Plaintiff's Attorney, which is 
grounded upon a ſuppoſed Attachment fo 
not obeying the Prohibition ; to which the 
Defendant may plead as Counſel ſhall advik 
him, and traverſe and put in Iſſue the Matt; 
of the ſaid Suggeſtion, or ſuch other Marte 
as Counſel ſhall adviſe, which is to be triet 
by a Jury of the Country; if it paſs wit 
the Plaintiff, then is the Prohibition becom 
peremptory; but if the Verdict paſs for th 
Defendant, regularly a Conſultation is aware 
ed, that is, a Writ directed to the Judge 
the Spiritual Court, authoriſing him to pio 
cegd notwithſtanding the Prohibition. .. 
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Man be ſued in the-Spiritual Court for the 
Tithes of Wood, Herbage, &c. and a Pro- 
hibition granted, becauſe the Wood was burnt 
in the Houſe, or the Cattle bred for the 
Plough or Pail, the Defendant may plead 
that the Wood or Cattle were ſold, and tra- 
verſe the Suggeſtion. Lit. Rep. 367. 


Now, by a Statute made in the 5o E. 3. Star. 50 E. z. 


it is enacted, © That where a Conſultation is p. 4- 
* once duly granted, upon a Prohibition 1: 


© Virtue of the ſame Conſultation, notwith- 
* ſtanding any other Prohibition thereupon 
* to be delivered ; provided always that the 
Matter in the Libel of the ſaid Cauſe 
be not ingroſſed, inlarged, or otherwiſe 
changed. Sb I 

But this Statute has been. ſeveral Times 
held to extend to ſuch Cauſes only, where 
Conſultations are judicially granted upon 
Examination of the Cauſe, and not where 
they paſs of Courſe, as for want of Proof of 
2 Suggeſtion, or upon Nonſuit for want of 
Proſecution, or where the firſt was granted 
for want of a Copy of the Libel, or ſuch 
like. See Jones 231. Cro. Car. 208. Poph. 
159. &c. Moor 917. 


Sometimes the Court grants a Conſultation Conſultations 
ſub modo; as where the Matter of the Libel ſub modo. 


is in the Disjunctive, and as to one Part the 
Court has Juriſdiction, and to the other not, 
there the Court may grant a Conſultation as 
to that Part that the Spiritual Court has Ju- 
rifdiction of, and let the Prohibition ſtand 

Ee 4 as 


2 


3 


ere a Pro- 
tion may 


made to the Eccleſiaſtical Judge, that the 3, 54 after 
* fame Judge may proceed in the Cauſe by Conſultation. 


| 
| 


— 
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as to the other. See 5 Co. 68. 4. 12 
Co. 44. | 
Or a Conſultation may be granted, fo that 
the Spiritual Court allow ſuch Plea of ſuch 
Proof. See Sommers v. Sir Ric. Bulkley, Trin, 
32 El. B. R. Poph. 58, Hob. 179. 
How the fs Note, that the fix Months for the Proof 
_— Sup- of the Suggeſtion are according to the Ka- 
bei are to lendar, and not twenty-eight Days to the 
be accounted, Month, See 5 Co. 68. a. 
And note, in the Caſes before put, the 
Prohibition ſhall be general, and the Conſul. 
tation ſpecial, quoad, &c. 
3 a And it is taken for a Rule in Hobart's Re- 
2 granted up- Ports, that though a Prohibition be faulty, 
en a Verdi yet the Defendant ſhall never have a Conſul- 
for the Defen- tation, if it appear to the Court that the 
fant. Suit in the Eccleſiaſtical Court was not 
well grounded. See Heb. 300. Dyer 111. 
P. 5, 6. 
And therefore where one ſued for the 
Tithe-Corn of ſixty Acres of Land, and the 
Defendant ſuggeſted, it was barren Ground, 
and paid no Tithe, and prayed and had a 
Prohibition, and the Jury found that thirty 
Acres of it were ſo; and that the othet 
thirty were Barren, but had paid Tithe 
Wool and Lamb; and a Confultation denied, 
becauſe it appeared the Plaintiff had no Cauſe 
to ſue for Tithe-Corn. (a) Vide ibid. 
So if one lay a Mods for the whole Town, 
and proves it for himſelf 'only, no Conſul- 
tation ſhall be granted, See Ney 28. 
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So in @ Prohibition it was ſuggeſted, that 
the Parſon had twenty Acres of Land, and 
ten Acres of Wood, in Diſcharge of all 
Tithes, and the Proof was that he had twen- 
ty Acres of Land only; and a Conſultation 
denied, becauſe it appeared he had no Cauſe 
of Suit. See Moor g11. Auſten v. Pigoty 
Cro. El. 736. 


Regularly a Prohibition onght not to be Prohibition af 
granted after Sentence, unleſs it appear the Sentence. 


Sentence was obtained in the Vacation, or by 
Surpriſe, ſo that the Party had not Time to 
pray it ſooner, or upon Matter arifing after 
the Sentence, and the granting or not grant- 
ing reſts much in the Diſcretion of the Court. 
Hob. 97. Ney 70. Winch 8. Cro. El. 596. 
Hob. 67 

And 
de granted, notwithſtanding the aforeſaid 
Statute of 50 E. 3. as where the Spiritual 
Court after Conſultation, proceeds to try 
Matter determinable only at Law; or if after 
1 Conſultation the Spiritual Court will make 
an unjuſt Detree, as to award treble Da- 
mages: And fo in all Caſes if the Spiritual 
Judge will proceed illegally, and againſt the 
Common Law, after a Conſultation a new 
Prohibition may thereupon be obtained, but 
hot upon any Matter alledged in the Libel, 


Hob. 286. Hughes 245. Hill. 11 Jac. C. B. 


Baldum v. Geery. 


To which I ſhall add, as explanatory of Yariance be- 
ſome of the former Poſitions, the Caſe of !ween the Li. 
Stratford v. Neal, Mich. 7 Geo. 1. in B. R.“ 


which was on a Writ of Error brought here 
on 


ſo ſometimes upon new Matter ari- ier Conful- 
ng after a Conſultation, a Prohibition may en. 
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on a Judgment in the King's Bench in Ve. 
land, viz. 

One Neal libelled in the Spiritual Court 
there, for two third Parts of the Tithes due to 
him for dry Cattle fed in ſuch a Pariſh, and 
the Defendant there ſuggeſted for a Prohi- 
bition, that the Cattle for which thoſe Tithes 
were demanded, were Beaſts of the Plough, 
and other dry Cattle fed in the ſaid Pariſh 
with Hay and Stubbles of Corn, for which 
Tithes had already been paid; whereupon a 
Prohibition was granted; and that the Right 
might come in Queſtion, the ſaid Stratford 
was ordered to declare upon the Prohibition, 
which he did in the ſame Manner as he had 
before ſuggeſted, and concluded his Declara- 
tion, that the Defendant had proceeded in 
the Spiritual Court after a Prohibition deli- 
vered, Ec. (a) Et contra Probibitionem, c. 

The Defendant pleaded, that the Cattle 

for which he had demanded the ſaid Tithes, 
were not ſuch as the Plaintiff had ſet forth 
in his Declaration, nor fed with ſuch Hay 
and Stubble; and further, that he had a 
Right to two integral Parts of the Tithes of 
all dry Cattle fed in that Pariſh, and that he 
had not proceeded (a) contra formam Prohi- 
bitionis. . 
On Iſue for Upon this they were at Iſſue, and the De- 
Defendant, à fendant had a Verdict, and Judgment for a 
hen rang Conſultation, which was accordingly awarded. 


Writ of Error, On which Judgment Stratford brought a Writ 
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of Error, and it was urged for him that 
there was a Variance in the Pleadings, and 
that the Verdict would not ſupport the ſaid 
judgment. 

Firſt, As to the Variance in the Pleadings, Firft Obje&ion, 

that the Plaintiff in the Spiritual Court had Yariance in 
by his Libel demanded .7wo third Parts of bb Plea, &c. 
the-Tithes due to him for dry Cattle, and be- 
ing Defendant in the Prohibition, he claimed 
a Right to wo integral Parts of the Tithes, 
&c, So that his Plea varies from his Libel, 
and therefore a Conſultation ſhould not be 
awarded, becauſe then he would have a 
Power to ſue for any Thing not in the 
Libel. © * 

To which it was anſwered, that the award- 4,frer, 
Ing a Conſultation is no more than giving 
the Defendant Liberty to proceed on his 
former Libel in the Spiritual Court, and con- 
ſequently if there is any Variance between the 
Libel and the Plea, it is no Cauſe to reverſe 
the Judgment, becauſe the Conſultation gives 
him na new Power to ſue for any Thing, 
but only the very Libel which he had already 
exhibited. And in the Debate of this Point 
were Cited, Plowd. 468, 471. 1 Leon. 241. 

2 Rep. 43. 1 Saund. 81, 82, 140, 143. 1 
Show. 201. Lutw. 1043. 

Then, as ta the Verdict, it was objected, Second OB. 
that the Jury found that the Cattle for which j-#-n the 
the ſaid Tithes were demanded; were not fed Verdict. 
with Hay and Stubbles, for which Tithes 
had been already paid, but they did not find 
that there were any Proceedings in the 5piri- 
tual Court after a Prohibition delivered, and 
therefore it was inſiſted (tor the Plaintiff _ 

at 
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that if all the Iſſues are not found, this Judg. 
ment cannot be ſupported; and it is Part of 
this Iſſue that the Defendant had proceeded 
in the Spiritual Court after a Prohibition de- 
livered ; and if this had been found, then 
the Plaintiff would have been entitled to 
Damages. | | | 

It is true, if an Iſſue is joined on Part of 
a Thing in Suit, and that Part is found by 
the Jury, ſuch a finding will ſupport the 
Judgment; but when ſeveral Iſſues are 
Joined, (as in this Caſe there are) and ſome 
are found, and ſome are not found, there 
the Verdict is inſufficient ; and for this were 
cited Plowd. 271, 3 Lev. 39. 1 Vent. 24, 


38. 2 Fon. 188. 
And it is certain the Plaintiff would have 


been entitled to Damages, if this Matter had 
been found, for there is an Authority in 
Point, viz. 1 Vent. (a) ſupra ;, where it was 
ſo found, and the Plaintiff had Judgment 
for his Damages; it is true that Judgment 
was reverſed, but it was becauſe the Plaintiff 
had not laid any Venue where the Proceed- 
ings were, &c. after the Prohibition deli 
vered, 

To which it was anſwered, that this Ob- 
jection is only to Matter of Form, which is 
cured by the Verdict, for ſo is the not find- 
ing any Proceedings by the Defendant, after 
a Prohibition delivered, (a) & contra Probi- 
bitionem, c. all which is merely formal, and 
like the not finding the Breaking and Entry 


— 


(a) Above. 


(b) And againſt the Prohibition, &c. 
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to be vi & armis in an Action of Treſpaſs. 
See 1 Leon. 115. Moor 182. 13 Co. 58. 
And per Cur. The awarding a Conſultation Curia. 

iz no more than ſetting aſide the Prohibition, 
and giving the Plaintiff in the Spiritual Court 
Liberty to proceed on his Libel; and that 
the Variance 'between the Libel and the Plea 
here, is not material. For though in the one 
two third Parts are demanded, and in the 
other 7200 integral Parts, yet that muſt be 
underftood (a) ſecundum ſubjectam materiam. 


And as to the other Objection (againſt the Mere ſeveral 
Verdict) it is true, where ſeveral Iſſues are Mues joined, 


pined, a Verdict which finds one and not 7 
the other, is not good; but the not finding 
any Proceedings in the Spiritual Court (9 
contra formam Prohibitionis is but Matter of 
Form: However, this Verdict hath found all 
the material Points in Iſſue, and therefore it 
is ſufficient to ſupport the Judgment. 

Now the alledging in the Declaration, that 
the Plaintiff in the Spiritual Court had pro- 
ceeded there () contra formam Prohibitionis, 
is but a ſuppoſed Contempt, and ſuggeſted 
by the Plaintiff in the Action, as a Ground 
tor a Prohibition, and the not finding this 
Contempt is altogether immaterial, and the 
lame with not finding vi & armis in an Ac- 
tion of Treſpaſs. It is true, there are Pre- 
cedents both Ways, but in ſuch Caſes the 
Judges always follow that which is leaſt Pre- 
judicial. 


(6) Againſt 
And 


(a) According to the ſubject Matter, 
the Form of the Prohibition, 
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And as to the Caſe in Vent. 34, 38. there 
was actually a Proceeding after. a Prohibition 
granted, and ſo found by the Jury, and Dx 
mages aſſeſſed accordingly ; but the Venue 


being laid in a wrong County, the Jury could 


not ſubject the Defendant to the Damages 
and therefore that Judgment was ſet aſide; 
ſo it is out of this Caſe. 

Beſides, if the Plaintiff would have had 
any Advantage by the Defendant's Proceed- 
ings after Prohibition; this being Matter of 
Evidence, the Plaintiff ſhould have proved 
it at the Trial, and there have inſiſted on his 


Fudgment af. Damages, which he had not done; and there- 


firmed. 


fore Judgment was affirmed by the whole 
Court. 
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AP Caſes, either for the Parſon where Tithes““ e Pagen, 
were not duly ſet forth, as Ney 126, 152. 
2 Leon. 101. 1 Brownl, 34. 13 Co. 23. 2 


. 


Of Actions for Tithes, &c. at 


Common Law, by and againſt 
whom, and in what Caſes they 
lay; alſo of Actions for the 
treble and Suits for the ſingle 
Value, on the Statute 2 & 3 
Ed. 6. c. 13. In what Courts 
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of either Law or Equity to be 


proſecuted , Caſes in Equity 


and the Courſe of Proceedings 
at Common Law therein, from 
the Commencement of the Acti- 


onto the Judgment, and Exe- 


cution thereupon, with the ſeve- 
ral Statutes giving Turiſdiftion 
zo Fuſtices of the Peace in Ca- 
ſes of Tithes, viz. 7 & 8 W. 3. 
c. 6. and c. 34. and 1 Geo. 1. 
e 8. 


E have before ſnewn, that an Action 


ions at 


lay at the Common Law in divers Common Law 


for not ſetting 
out Tithes, &C. 
See Degg 


Inſt. 495, 406. 


il 
F 
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the ſaid Statute might have either ſued in the 
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2 Barnard. K. 
B. 174. contra. 
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Inſt. 649. or where detained or with-held 
from him, as Hob. 247. 2 Go. 324. 
Cro. 697, 843. 1 Brownl. 123. Moor 912. 
Yelv. 92. 1 Fox. 230. 1 Rol. Rep. 420 
3 Keb. 570. 3 Mod. 283. and fo are the 
Words of the Stat. 32 H. 8. c. 7. and that, 
if Tithes were ſet out, and after carried away 
by the Owner of the Land, the Parſon before 


Spiritual Court, or had his Action of -Trel- 
aſs, c. at Common Law. See 10 H. 4. 2. 
And that in like Manner an Action 0 
Treſpaſs or Caſe, by the Owner of the Land, 
lay againſt the Parſon for not carrying awa 
his Tithes in Time, &c. See Noy 31. 
Bulſt. 336, Godb. 329. Ley 70. & ante. 
But note; to maintain the Action in that 
Cafe, the Owner ought to give the Parſo 
Notice, that the Tithes are ſet forth. 
1 Rol. Abr. 643. Stile 342. and 2 Vent. 40 
though he is not obliged to give Notice i 
other Caſes. Vide ante Afſeems contra. 
And if, after-the Tithes -are- ſet forth, an 
Notice thereof given to: the Parſon, he ſend 
his Servant to fetch them; but the Pariſhio 
ner threatens the Servant, and will not ſuffe 
him to carry them away. - and after that tlic 
Parſon leaves them a long Time to remai 
upon the Ground, whereby the Graſs is dam 
nified, yet no Action lies againſt the-Parſor 
until a new Requeſt made to take away the 
Tithes. See 1 Rol. Mr. 109. N 
But though the Action lies againſt the Par 
ſon in that Caſe, for not carrying away 0 
Predial Tithes, as Corn or Hay, yet it ſeem 
to be doubted whether it lay for not taking 
awa 
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away of Tithe Cheeſe, or other mixt Tithes. 
2 Rol. Rep. 128. Godb. 329. But in Dr. 
Bridgman's Cafe, in Noy's Rep. and in the 
Caſe of Wiſeman againſt the Rector of Landen 
in Eſſex, cited in Gadol. 377. an Action ſeems 
to lie againſt the Parſon for not accepting 
the Tithe of Cheeſe in Time. 
Alſo the Law ſeems to be, that if the 7ithes di. 


Tithes remain too long upon the Land, c Arained Da- 
the Owner of the Soil may take them Da- e Tegan. 


mage Feaſant; but then (if he be ſued for 
taking them,) he, to juſtify, muſt ſer forth 
how long they had remained before he took 
them; and what ſhall be ſaid a Remaining 
too long is triable by a Jury. See 1 Rv. 
Rep. 212. Ley 70. Latch 8. 3 Bulſt. 336. 
and Godol. 329. and whoever takes away 
Tithes, not having a Right ſo to do, is a 
Treſpaſſor; nor are Tithes payable by any but 
ſuch as have a lawful Property in the Thing 
tithed z ergo not of Things ſtolen, Cc. 


Alſo an Action at Common Law lies Saint a Di/- 


avainft a Diſſeiſor for taking the Tithes; or, &c. 
if one cuts them, and another carries them 
away, it lies againſt either of them, upon 
the Statute 2 & 3 Ed. 6. Paſch. 15 Car. 


B. R. See Godol. 445. And if a Leſſee for By a Rever- 
Years be ſued in the Spiritual Court for, Di/ 


Tithes, he in the Reverſion may have a Pro- feiſee, &c. 


hibition. See 1 Cro. Love verſ. Piggot; and 
f any Layman, lawfully intereſted in Tithes, 
be diſſeiſed thereof, or wronged therein, he 
may have his Remedy for them, or Damages 
for the Wrong, in the King's Temporal 
Courts, by the ſaid Statute 32 H. 8. and 2 & 
3 Ed. 6. (and ſo I conceive he might by the 
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Eliction of Suit Alſo for Refuſal to pay Tithes, or not of A 


in the Spiri- 


ſons, 
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/ 


Common Law before the ſaid Statute); bu MM to f. 
this it is ſaid does not deprive him of his there 
Remedy for them in the Spiritual Court. origin 
See 11 Co. 13. Dyer 133. Note; the Ac. gn 
tion will lie by Executors, but not againſt WJ ,,,, 
them. Sid. 88, 181. See further by and Ar 


againſt whom the Action will he. Dæg , gaſtic 


ſetting forth Predial Tithes, the Parſon may , Pre 


tual or Tem- : c- - jri 
either Libel in the Spiritual Court, or he, 
OO any other Mans thereof, may ſue at — 
the Common Law for the ſaid Tithes, or for bition 
the Subſtraction thereof, at their Election, if 
and recover the treble Value of the Tithes; tyeer 
as was adjudged in Wood's Caſe, Paſch. prohi 
29 Eliz. Sce 2 Inſt. 650. and Hill. 40 Eliz be nc 
C. B. Rot. 699. Bedell's Caſe. by th 
Right of Tithes Where only the Right of Tithes comes in Rol. 
vor. Debate (and not the Right of Patronage Ye 
there it has been held, that the Eccleſiaſtical Comp 
and not the Temporal Court, ſhall take Cog gaftic: 
nizance thereof, although both Parties clai Thing 
by Preſcription, which in it ſelf is a Matte Law. 
properly triable at Common Law; and ſo i ſaid, 1 
was adjudged Mich. 29 El. in B. R. Mof Tj 
Godolphin reports Page 446. and cites 22 H. partie: 
4. 24. and 35 H. 6. 39. But ſee 13 Co. 38 cal C 
39, 40, 46. 38 H. 6. 20. per Forteſcue, an Cyſto; 
| 26 H. 8. 3. bition 
Annual Pen- But where the Parties litigant are botlff be trie 


Eccleſiaſticks, and the Claim of the one b 

for an Annual Peuſion out of the Parſonag 

of the other, although he claim the fan} 7) 

by Temporal Grounds, (viz. by Prefcriptiof 2 55 
| Compoſition) he hath his Electic belongs 


and Rea 


Tithes; 
Paſeb. 
40 Elia. 


omes 1! 
tronage 
-Gaſtical 
ke Cog 
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to ſue in either Court as aforeſaid ; yet if 
there be a Contention (a) de jure decimarum 
originem ducentium de jure Patronatus, tunc 
cognitio ſpectat ad Legem civilem, i. e. Commu- 
nem. See Godb. 63. | 0 

And though by Statute 34 H. 8. an Eccle- 
ſiaſtical Perſon may ſue for Penſions in the 
Eccleſiaſtical Court; yet if he brings a Writ 
of Annuity for the ſame, and, declares upon 
a Preſcription, he has then determined his 
Election; and if afterwards he ſue for his 
Annuity in the Eccleſiaſtical Court, a Prohi- 
bition will lie. See Parſons Law, p. 292. 

If a Suit be in the Eccleſiaſtical Court be- 
tween a Parſon and the Vicar for Tithes, a 
Prohibition hath always been denied, if there 
be not other Matter in the Caſe determinable 
by the Common Law. See Mich. 16 Fac. 1. 
Rol. Rep. Quere Moor 1267. 


Yet it is held, that a Real Contract (or Real Contract. 
Compoſition) though made between Eccle- 


ſiaſtical Perſons, and even of Eccleſiaſtical 
Things, is only cognizable at the Common 
Law. See March's Rep. 87. And yet it is 
ſaid, that if a Modus Decimandi, or Cuſtom 
of Tithing be agreed by and between both 
Parties, it may be ſued for in the Eccleſiaſti- 
cal Court. Quere. But if the Modus, or 
Cuſtom be denied, no Doubt but a Prohi- 
bition or Injunction may be awarded till it 


be tried at Common Law, c. Heb. 247. 


—_— 


(a) Concerning the Right of Tithes deducing their ori- 
ginal from the Right of the Patron, then the Cogmzance 
belongs tg, the Civil, that is, the Common Law. 

2 
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and Clifton verſ. Orchard, Hill. 11 Geo, 2. in 
Chancery. 

But where there is a Modus Decimandi, be 
tt of Lands, or à certain annual Sum of 
Money, or other Profit, Time out of Mind 
given to the Parſon and his Succeſſors, in 
tull Diſcharge of all Tithes in Kind, in ſuch 
a Place certain, if the Sum be not paid, the 
Parſon may not ſue for Tithe in Kind, but 
for the Money, c. in the Eccleſiaſtical 
Court; and yet the Modus itſelf is not triable 
there, but at the Common Law. See 12 or 
13 Co. 40, 46. 

Alſo after the Tithes are carried away out 


carried au of the Ground, it has been held, that a Suit 


Nets. 


cannot then be commenced for them in the 
Eccleſiaſtical Court, becauſe they are then 
become Lay Chattels, and the Property or 
Nature thereof is then altered. See 1 Rol. 
Rep. Reynolds v. Hayes, and 38 E. 3. 13. per 
Finchden. 


And note; for the not ſetting forth of 


Tithes, not only the Parſon or Rector, but 
alſo the Farmer of the Rectory may ſue upon 
the Statute 2, 3 Ed. 6. in the Courts at Com- 
mon Law. Moor 192. And it ſeems he 
may for detaining, or with-holding thereof, 
or carrying them away, Se. | 
But it is ſaid, the bare ſevering or ſetting 
forth of Tithes, doth not make them become 


Tithes when Lay Chattels, but the carrying them away 
Loy Chattel. out of the Ground doth, (and ſo it ſeems 


doth any pther Poſſeſſion of the ſame, as put- 
ting them in a Cart, c.) 
And therefore, if the Tithes -be ſevered, 


and ſet forth, and afterwards the Parſon leaſes 
out 


T 
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yet th 
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Put his Parſonage, not mentioning the Tithes, 
yet the Tithes ſo ſet forth ſhall paſs; for al- 
though they are divided and ſevered, yet 
they are as yet- Spiritual Duties of the Par- 
ſonage; but if the Tithes are carried into 
Barn, Cc. (or any other Sort of Tithes be 
paid to the Parſon) and afterwards the Parſon 
kaſes the Parſonage with all Profits, Sc. 
theſe ſhall not paſs to the Leſſee, who after 
that takes the Parſonage ; for that now they 
ire become Lay Chattels; adjudged in one 
Smith's Caſe in C. B. Mich. 6 Fac. 1. 

And it was agreed in Cannen's Caſe, Hill. 
6 Jac. 1 Rol. Rep. that if a Pariſhioner ſever 
his Hay, and it be made into Ricks or 
Cocks, and he after fell it (on the Ground) 
the Parſon cannot ſue the Vendee for the 
Tithes thereof, but him that ſevered it, and 
oa this Matter a Prohibition was granted. 
Hill. 16 Fac. 1. B. R. 1 Rol. Rep. | 


If a Pariſhioner doth not ſet forth his Alan: an Stat. 
Tithes, or ſubſtracts them after they are ſet * © 3 Ed. 6. 


forth, the Parſon may Libel againſt him in 
tie Spiritual Court, or elſe by the Statute 
1 & 2 Ed. 6. c. 13. the Parſon, or other 
Proprietor of the Tithes, may have their 
Action in the King's Temporal Courts for 


the not ſetting them forth, or for lubirats = _ 
l q ' 1 Debt for the 
g of them, at their Election; and ſhall re 8 
For although the treble Value be not To the Parſon 
ven to the Parfon, or other — of H Implication, 
the Tithes, by any expreſs Words in the 

dcatute z yet, for as much as he is the Party 


over the treble Value in an Action of Debt. 


rieved, and hath the Right of the Tithes 


n him, the treble Value is given to him: 


Ff For 


[i 

4 

l 
| 
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9 


\ 
| 


438 


Note. 
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For whereſoever a Statute gives a Forfeiture, 
or a Penalty, againſt any one «who wrongful) 


dietaineth or diſpeſſeſſeth another of his Right 


In Temporal 
Courts no Coſts. 


In Spiritual 
only double Va- 
lue and Celli. 


Dueſtion: on 
the treble LVa- 
10 


or Intereſt, in that Caſe be that hath the Wrong 
Hall have the Forfeiture or Penalty, and ſpall 
have his Action at the Common Law for the 
ſame: Or elſe, in the, Caſe ſupra, he may 
ſue in the Spiritual Court; adjudged in 
Wood's Caſe, 2 Inſt. 650. 3 Cro. 608. 13 


Co. 48. 2 Cro. 70. Moor 710. Coke's En- 
tries 162. and Bedle's Caſe in Godbolt. Vid: 
infra. 


But in his Action at the Common Law he 
ſhall recover no Coſts, as adjudged in vir 
Moyle Finch's Caſe ; and ſee Hill. 40 E. 
B. R. Rot. 699. Bedel's Caſe accords. 
And if the Parſon, or other Proprietor, 
will ſue in the Eccleſiaſtical Court for Sub- 
ſtraction of Tithes, he ſhall recover there 
but the double Value of them, becauſe in 
that Court he ſhall recover the Tithes them- 
ſelves, and Coſts, which is equivalent to the 
treble Value at the Common Law; for at 
the Common Law he ſhall recover no Coſts, 
but in the Eccleſiaſtical Court he ſhall recover 
Coſts and Expences. See 2 Inſt. 651. 


Now concerning the treble Value on the 


ſaid Statute 2 C3 Ed. 6. c. 13. two Que 
ſtions have been made, viz. Firſt, To who 
tne faid Penalty was given; and ſecondly 1 
what Court it is to be'recovered, _ 

As to the firſt Queſtion; ſome have thought 
that the treble Value was given to the King 
it not being, by any expreſs Words in tha 
Statute, limited, or made payable to any one 
Savil 63. But the contrary has been reſolved 
| and 
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and that it ſhall be given to the Party 
orieved. See the Caſes cited ſuprg. | 


And note; the Reaſon of theſe Judgments 17y be Fer- 
ſeems to be, that though all Forfeitures at /eiture e the 
Common Law, as alſo Forfeitures given by F grieved. 


Act of Parliament, by Reaſon of any Offence 
committed againſt the publick Juſtice of the 
Nation, and not appointed to any particular 
Perſon, ſhall be to the King, as the Head 
and Fountain of Juſtice, and who is thereby 
ſuppoſed to be the Perſon offended and in- 
jured by ſuch Offence: Yet, when a Forfei- 
ture given by Act of Parliament, appears not 
to be intended merely as a Puniſhment for 
the Offence committed, but as a Recom- 
pence to ſome particular Perſon injured, for 
the Damages he has thereby ſuſtained : In 
ſuch Caſe, though no particular Perſon be 
by ſuch Statute expreſſed or appointed to 
have the Penalty and Forfeiture ; yet the 
Party damnified ſhall have it as a Recom- 
pence and Satisfaction for the Damage he 
hath ſuſtained by the Offence ; and accor- 
dingly the Forfeiture and Penalty given by 
this Statute, hath been expounded to be as 
a Satisfaction intended for the Tithes ſub- 
ſtracted, and therefore to belong to him, 
whoſe Right it is to have the ſaid Tithes. 
dee Moor 238. Dr. Bonham's Caſe, and ib. 
710. and 8 Co. 119. 5. But the Statute be- 
ing prohibitory, it the Party does not ſet 
forth his Tithes, he may'be fined to the King 
upon an Information or Indictment, as was 
laid. See Moor 911. Savil 62. 


Secondly, the next Doubt has been, in 
what Court the treble Value is recoverable 
15 be 


In wvhat Court 
the treble V a- 
* [ut is recovers 


AS able. 
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As to which two Points have been reſolved, 
Firſt, That the Owner or Tenant of the 
Tithes may ſue for the treble Value in the 
King's Temporal Court, by Action of Debt. 
2 Cro. 70. 3 Cre. 126, 608. And Secondly, 
that a Suit for the treble Value may not be 
brought in the Spiritual Court, 13 Co. 23, 
and 47; and if the treble Value be there de- 
manded, a Prohibition lies, as aforeſaid. Ste 
Brotunl. 7. and Godbolt, The Dean and Ca- 
nons of Mindſor's Caſe. 

Allo, when a Sentence definitive was given 
in the Eccleſiaſtical Court for the treble Va- 
lue, &c. and a Prohibition was thereupon 
prayed, though the Court doubted whether 
a General or a Special Prohibition ought to 
iftue, and whether the Court Chriſtian, after 
a Definitive Sentepce, could divide their Sen- 
tence, .or the Execution of it; yet at length 
it was reſolved, that the Prohibition ſhould 
be, that they ſhould not preceed to the Exe- 
cution of their Sentence, as to the treble Va- 
lue. See Moor $73. 

And although in the Spiritual Court, upon 
a Libel grounded on the ſaid Statute 2 & 3 
Ed. 6. the Sentence be, that the Plaintiff 
ſhould recover the ſingle Damages, and the 
ſame be ſet in certain, (a) & ulterius quod 
recuperet duplicem valorem , which is allo by 
the ſame Sentence ſet in certain; yet a Pro- 
hibition will be granted, becauſe the Da- 


mages to be given in that Court are exceeded 


in the ſaid Sentence; for though in ſuch Sen- 


* 
* — — OG 
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ved, tence it be not expreſly ſaid that treble Da- 
the mages ſhall be recovered, yet it amounts to 
| the s much, if the Words of the Sentence be 
Debt. joined together; wherefore in ſuch Caſe it 
ndly, N was directed, that a Special Prohibition, in 
t be Ml which the faid Statute, and the whole Matter 
23, vas to be mentioned, ſhould be awarded. 
e de- N See Goab. 341. 
See And thus, by the Expoſition of the Clauſe Nee. 
Ca- WW of giving treble Damages in the ſaid Statute, 
the Common Law Courts, viz. King's Bench, 
given Common Pleas, and Exchequer, have the 
Va- Trial of Wy of Tithes originally, to the 
upon Ill great Grief of the Civilians, and no leſs Benefit 
ether ¶ end Advantage of the Clergy, and biber Pro- 
ht to Wl prietors of Tribes, 
after However, the treble Value for Tithes not Ne in the 
Sen- duly ſet forth, not recoverable by Bill in the e 2 
ength I Exchequer Chamber; and when a Bill was C , ( 
hould Nexhibited there on this Statute for the treble Courr of 
Exe- Value, it was clearly holden by the Court, Plas.) 
e Va- that the Bill did not lie upon this Matter; 
for there ſhall be no Suit or Proceedings ac- 
upon cording to the Order of that Court, in Caſes 
ez Not Conſcience upon any Penal Statute. But 
aintiff I the ſame may. be ſued for in the Court of 
d the Fleas there. 3 Leon. 204. Moor 302. 
5 quod And yet it is ſaid by Keeling, that the 
ſo by neble Value given by this Statute, is a Duty 
Pro- Eirebled by the Statute, and not a bare Pe- 
> Da- Naalty only. 2 Keb. 502. 
ceded And a Bill being brought in the Exche- 
h Sen- quer Chamber, and a Demurrer to it, for 
chat the Plaintiff had not thereby demanded 
he ſingle Value, it being a Bill of Diſcovery Except for the 
. enly to enable the Plaintiff to fue for and e Value. 
tence recover 
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recover the treble Value, the Court over- W Tithe 

ruled the Demurrer, for that Tithes were WW the f. 

ſueable for, in that Court, before the Sta- Hof Ot 

tute; but a Quere is made by the Reporter, W the £ 

becauſe, as he ſays, it is contrary to the Ni; to 
common Practice and Uſage of the Court, draw 

to have ſuch a Bill there, without alledging quer, 

therein, that the Plaintiff is contented to re- Tithe: 

ceive the ſingle Value only. See Hard. 190. I ther; 

And this I take to be the Practice of the ¶ the S| 

Court of Chancery alſo. ſon > : 

Alſo in an Engliſþ Bill in the Exchequer ¶ (ain al 

Chamber, the Plaintiff is not to ſet forth Bur 
particularly his Titles to the Tithes, no more where 

than in an Action of Debt upon the Statute; I in Fa 

as if a Vicar be Plaintiff, he need not ſet ing v 

forth whether he claims the Tithes by Pre- who y 

ſcription, or by Indowment, eſpecially if the I in tha 
Defendant admits the Plaintiff's Right to (ould 

have the Tithes, and inſiſts upon ſome other I in Dat 

Matter, as Payment, c. For that will ſup-} his Fo 

ply the Defects of the Bill; though it is fad c 

to have been often ruled contrary. See Hard. the K. 

130, 321. 1 Fruits, 

And note; in ſuch Caſe the Plaintiff ought I Pee. fat 

to make Proof of the Value of the Tithes, vilege. 

as what Cattle hath been depaſtured in the] And 

Place where, Sc. Harar. 4. Manor 

Privilege t Nor may a Recompence, according to the Hering 
in all Caſes in ſingle Value of the Tithes ſubſtracted, be re- Tithes 
the Exchequer. covered in all Cafes in the Court of Exche- 4 pro} 
quer. For when the Queſtion was moved to the 

there, whether an Impropriator that is to 4 Leon 

pay an annual Rent to the King for his Im-] And 
propriation, in the Name of a Tenth, ſhouldy parſon 

have the Privilege of that Court to fue fo King 1 
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Tithes there, as the King's Debtor, viz. for 
the ſingle Value thereof? The Barons were 
of Opinion that he ſhould not. For upon 
the ſame Reaſon (ſay they) every one, who 
is to pay any Tenths or Firſt-Fruits, ſhould 
draw another who ſues him, into the Exche- 
quer, and ſo all Controverſies concerning 
Tithes and Parſonages ſhould be drawn thi- 
ther; which would be a great Prejudice to 
the Spiritual Courts. (Quere if a good Rea- 
ſon? and if the Practice be not now to re- 
tain all ſuch Suits there.) 
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But Egerton contra vouched Conyer*s Caſe, Caſe: of Tithes 
where the King gave a Parſonage to a Prior i the Exche- 


in Frantalmoigne, and the Tithes thereof be- 


ing withdrawn, the Prior impleaded him, 
who withdrew them, in the Exchequer ; and 
in that Caſe it was holden, that the Prior 
ſhould have the Privilege; for the King is 
in Danger to loſe his Patronage, or rather 
his Founderſhip, if the Rectory be Evicted. 
—— Gent. Baron ſaid, That the Tenant of 
the King in Chief, or he who pays Firſt- 
Fruits, or he who holds of the Queen in 
Fee-farm, ſhall not have in that reſpect Pri- 
vilege. See 2 Leon. 146. 

And yet, if a Copyholder of the King's 
Manor pretends Preſcription for a Modus 
Decimandi againſt a Parſon, the Right of 
Tithes ſhall be tried in the Exchequer, and 
a Prohibition was granted in ſuch a Caſe, 
to the Eccleſiaſtical Court, Paſch. 7 Fac. 1. 
4 Leon. ; | 

And when the Caſe was that F. S. was 
Parſon of a Church, and A. Vicar, and the 
King Patron, the Court ſaid, that the — 

| - 
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Election. 


Ir the Chan- 
cery. 
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bate between the Parſon and the Vicar for 
the Tithes ought to be either in the Exche- 
quer Chamber by Engliſb Bill, or by Action 
in the Office of Pleas. See 1 Leon. 59. and 
3 Leon. 204. | 

It is alſo ſaid, that where a Prior is the 


King's Debtor, or ought to have Tithes of 


another Spiritual Perſon, he may chooſe to 
ſue for the Subſtraction of his Tithes, either 
in the Eccleſiaſtical Court, or in the Exche- 
quer; and yet the Perſons and Matter alſo 
were Eccleſiaſtical. For ſeeing the Matter 
by a Mean concerneth the King, he may fue 


for them in the Exchequer, as well as in the 


Eccleſiaſtical Court, and there ſhall the 
Right of Tithes be determined. 38 Af. pl. 
20. cited in 5 Coke (a) de Jure Eccleſiaſtico, 
Folio 16. See other Caſes of Suits for Tithes 
by Bill in the Exchequer Chamber. Harar. 
130, 133, 190, 321, Sc. Vide Degg 405, c. 
Tithes alſo by Eugliſb Bill may be ſued 
for in the Court of Chancery, but not for 
a Forfeiture of the treble Value. For the 
Plaintiff in ſuch Bill there, as alſo in the 
Exchequer Chamber, muſt alledge in his Bill 
that he is contented to wave the ſaid Forfei- 
ture, and inſiſt only on the fingle Value. 
But if the Executor of a Parſon brings a Bill 
for Tithes, he need not offer to accept the 
fingle Value, he not being intitled by the 
Stat. 1 E. 6. to the treble Value. 1 Yern. 60. 
Of Suits in Chancery touching Tithes, fee 
1 Chan. Caſes 187, 233, 272, 257 2 Chan. 


—_— 


— ———_ * _ * „5 
— 


{a} Of Ecchifiaftical Right, 
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Caſes 32, 237. 1 Vern. 60, 185. 2 Vern. 46. 
New Caſes in Equity 17. Curſus Cancellariæ 
40. 1 Chan. Rep. 25 & 27. 

It is true, in 4 Car. 1. a Bill in Chanc 
for maintaining a Modus Derimandi was diſ- 
miſſed, as being a Matter proper for the 
Common Law or the Eccleſiaſtical Court. 
1 Chan. Rep. 25. But divers Precedents were 
before that Time of the like Bills retained 
and decreed in that Court. (Vide ibid. 25.) 
And it is now become an eſtabliſhed Practice 
to bring Bills in Chancery or the Exchequer 
Chamber for aſcertaining and eſtabliſhing fuch 
Moadus's or Cuſtoms of Tithing. 

The Caſe of Clifton againſt Orchard before 
mentioned was thus, viz. The Plaintiff being 
ſued in the Court of the Biſhop of Exeter for 
Tithes in Kind of all tithable Matters ariſing 
within the Pariſh of Hol/worthy in Com De- 
von, by his Bill in Chancery prayed an In- 
junction, ſetting forth as to Part of the 
Lands being Chantry Lands, an Exemption 
from Tithes by Virtue of the Stat. 37 H. 8. 
c. 4. and an Inquiſition thereon, (which fee 
defore, Chap. 7.) and as to the Reſidue, ſets 
orth certain ſpecial cuſtomary Payments or 
vduſſes within the ſaid Pariſh, in lieu of 
ff Tithe Hay, 2 d. a Year for every Milch 119. 
ow, in lieu of Tithe Milk, 1 d. a Year for 3 
very dry or fure Cow or Heifer, kept and, 
lepaſtured within the ſaid Pariſh, in lieu of 565. 


292 


Defendant by his Anſwer inſiſting on Tithes 777: 
In Kind, ut ſupra, the Lord Chancellor di- 
ted the ſaid Modyſſes or cuſtomary Pay- 


ments 
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Tithes in Kind, vis. (a) 4 d. an Acre in lieu (a) Fizgib. 
Barnard. K. 
Peer Will. 


ithes for ſuch depaſturing, Sc. But the Moſeley 266, 
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ments to be tried on an Iſſue at Law, and 
the ſame having been found on two ſever 
Trials, (and the later Trial by a Special Ju- 
ry) his Lordſhip did on Saturday 28 Jan. 
1737. decree and eſtabliſh the ſaid Moduſſe 
or cuſtomary. Payments accordingly. See 
the Abridgment of Caſes in Equity, p. 36) 
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No 2. That Moduſſes in lieu of Tithes are 


proper to be eſtabliſhed in Equity. See all 
at the End of Lord Chief Baron Gilbert 
Reports certain Caſes touching Moduſſes, &c 
in the Exchequer Chamber. 
County and 
Sheriff Courts. Tithes originally were ſued for in the Hun 
dred or County Courts; ſo ſome have held 
that even at this Day they may be ſued fe 
by Action of Debt on the ſaid Stat. 2 & 
Ed. 6. in the Sheriff's Court, by Juſtici: 
Sc. See 2 Keb. 416, 420. 
Biſhop ver. Corbet, in B. R. which Caſe, 
reported by Levinz, was thus. 

A Prohibition was prayed to the Coun 
Court to ſtay a Suit there, in an Action « 
Debt for Tithes by Juſticies; for that it w 
not (a) Debitum ex contractu, but {b) ex dt 
licko, founded on a Statute, whereof the She 
riff had no Power to hold Plea. And tl 
Juſticies does not enlarge his Juriſdiction t 
other Actions, but only enables him to ho 
Plea of greater Sums than he can by his o 
dinary Juriſdiction; and it was further me 
Ne Prohibition ved, that a Prohibition was grantable in t 


to inferor Caſe without a Suggeſtion entered, becau 
Courts without 


a Suggeſtion. 


Quzre if Debt 
for Tithes lies 


in the County 
Court. 


— nn wy 


(a) A Debt by Contran, (6) By an Offnce. 


And, as I have before obſerved, that 


1 Lev. 253 
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it is in Nature of a Superſedeas; which the 
Court denied; but they held this a Caſe very 
fit to be conſidered, and therefore directed a 


ind that the Defendant ſhould plead or de- 
mur thereto, ſo that the Caſe might come 
judicially before the Court. 

But note; as to the firſt Objection, though 
it might be (a) Debitum ex delicto by the Sta- 
tute, yet it might be ( Debitum ex contractu 


Action lies in the County Court by Juſticies; 
A for the Statute does not take away any Re- 
medy that the Common Law gave. 


and Towns, Tithes of Houſes, Sc. ariſing 7 


Ware generally computed at ſo much a Houſe 
per Annum; and the like Cuſtom I take to be 
in Canterbury, York, and other Cities. But 
note; the Tithes payable by ſuch Cuſtom, 
may not properly be called Tithes of the 
Houſes, for Houſes in themſelves are Tithe- 
ee. But ſuch Payments do ſuppoſe a Mo- 
aus, or antient Compoſition, in lieu of the 
Land whereon the Houſe is built. 


\Ction e 
at it w 
2) ex 
the She 
And tt 
iction t 


y his o bereafter) a Juriſdiction is given to two Ju- 
cher mQQitices of the Peace (not Patrons or intereſted) 
le in tand on Appeal to the Quarter-Sefſions, to 


becau 


— 


— — — 


(a) By an Offence, (6b) A Dibt by Contract. 


Offence. 
fe hear 


Suggeſtion to be, and a Declaration thereon, . 


at Common Law, and conſequently that the 
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Alſo by the Cuſtom of ſome antient Cities Mayor's Court 
by Cuflom. 


within thoſe Places may be ſued for in the — Tithe- 


Mayer*s Court, as in London, where the Tithes7 


And now by the ſeveral Statutes of 7 & 8 Fuftice: of the 


WW. 3. Pe 
to hol). 3. c. 6. and 1 Geo. 1. c. 6. (which ſee . 
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hear and determine Cafes of ſmall Tithe real 
under 40's. per Annum. See Degg 414. ſam 
A Modus, But even in that Caſe, if the Perſon com- a) 
Cuftom, or Pre plained of for with-holding his Tithes, Gr, % 
eription, to be fnall before the Juſtices inſiſt upon a Pre. 2% 


e ſcription, Modus Decimandi, Cuſtom, Sc. it A 
ſhall be determined by a Trial at Law. Sc Decl 
the ſaid Act 5 & 8 M. 3. popt. of tl 

Aalen on te As to Actions brought on the Statute 2 U #*<r 

Stat. 2& 3 » E. 6. for not ſetting out or with-holding, * : 


Ed. 6. c. 13. Jetaining or obſtructing of the Tithes, & the 
we may obſerve, that in Mod's Cafe before. Hain: 
mentioned {viz. an Information in the Ex. 
chequer for the treble Value, as forfeited to 

Deb: for not the Queen) it was reſolved that an Action of 

— erb Debt lay in any of the Courts of Common 

* Law upon the ſaid Statute, for not ſetting 
forth of Tithes, &c. | 

Since which Reſolution, Actions of Debt 

have been frequently brought in all the 

Courts of TPeftminſter by Parſons, Vicars, 

Proprietors, Owners and Farmers of Tithes, 

as well Laymen as Spiritual; but it being ſo 

long (vix. forty Years after the making 0 

the Statute) before it was put in Practice, 

the Statute in the Declaration was uſually Babbin 

A Miſale in miſrecited, viz. That on the fourth Day c * be 

veciting. 4he November, 2 Ed. 6. it was enacted, Ge. vrough 

w_ Whereas in Truth the Parliament commenced 18 the 
4 Nevembris (Degg ſays Februarii) Ann oy 
1 Ed. 6. and was continued by Prorogatior ' tt 
to the 4th of November 2 Ed. 6. And thin” Ex 


Statut 
judge 
ſues, 
there 

. 
Tithes 
with 
muſt 
Subſtr: 
See 1 
Noy 1 


Miſtake being diſcovered in the Caſe of Ove tae Ad 
v. Collins, (1 Brownl. 100.) in B. R. Paſch 
6 Jac. 1. it was moved in Arreſt of Judg 
ment, but over- ruled after great Debate, * 

reaſo 


4 7 


7. See 


te 2 & 
zolding, 
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reaſon of the Multitude of Precedents in the 
ſame Form. And thereupon they affirmed 
(a) Quod multitudo Errantium parit Errori 
Patrocinium. See 1 Brownl. 100. Dyer 171. 
Yelv. 126. Stile 122. 2 Keb. 327. 

And yet note, where the Plaintiff in his Noe. 
Declaration recited this Statute to be made 
of the 4th of November Anno 2 & 3 Ed. 6. 
after Verdict Judgment was arreſted, becauſe 
the ſame Day could not be in two Years of 
the ſaid King; ſee Moor 302. Langley v. 

Haines. 

And here it may be proper to ſhew, by By and agairft 
and: againſt whom Actions lie on the ſaid % Action, 
Statute, as alſo ſuch Caſes as have been ad- Bw ** 
judged, as to Declarations, Pleadings, Iſ- 
ſues, Evidence, Verdicts and Judgments 
thereon. | X 

If a Huſband be ſeiſed or poſſeſſed of By Hyband 

Tithes, in Right of his Wife, or jointly 2 Je. 
with his Wife, it is commonly held they 
muſt both join in bringing an Action for 
Subſtraction of Tithes, upon this Statute, 
See Moor 912. 2 Inſt. 650. 13 Co. 48; 
Noy 136. 2 Brownl. 9. But yet in one 
Babbington's Caſe, 1 Rol. Rep. 13. it ſeems 
to be admitted, that the Action may be' 
brought by the Huſband alone, without join- 
ng the Wife with him; which I conceive to 
be conſonant to Law and Reaſon. 


If the Huſband dies, the Wife, and not Y the Fife 


the Executors of the Huſband, ſhall bring Sea 


the Action. Ney 36. But if the Tithes be 
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CC. 


{a) That the Multitude of Errors countenances an Error. 
G g once 
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Treſpaſs. 
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once ſet out, and. ſevered from the nine 
Parts, they then become a Chattel veſted in 
the Huſband, (and is ſeems ſhall go to his 
Executors). Ley 70. And therefore if after 
ſuch Severance they be taken by a Stranger, 
the Huſband alone may bring am Action of 
Treſpeſs for taking away his Tithes. See 
Jon. 323. Noy 136. 2 Brownl. 9. 

But an Action of Freſpaſs, in ſueh Caſe, 
hes not againſt the Owner who ſet out the 
Tithes. Ney 44. Mr 912. 3 CG. 606. nor 
may any other Action be brought againſt 
him (except he be (a) particeps crimenis) and 
if it be, he may plead the Special Matter in 
Bar of ſuck: Aftion; 4 Leon. 7. 

But if after the Severance the Owner of 
the Corn himſelf, or any other by his Com- 
mand, takes the Tithes away, the Huſband 
and Wife, in ſuch Cafe, may join in an Ac- 


tion on the ſaid Statute againſt the Owner for 


not ſetting out the Tithes, notwithſtanding 
they were ſevered. from the nine Parts, for 
that ſuch Severance is to be looked on as 
fraudulent, only to evade the Law. Ney 
1-26, 
3 it ſeems to me, that the Huſband in 
this Caſe has an Election, either to charge 
the Owner of the Corn in an Action of 
Treſpaſs at the Common Law, to be brought 
by himſelf alone, for taking away his Tithes 
after they were ſevered; or in an Action on 
the Statute, to be brought by himſelf and 
his Wife, for taking away the Corn, the 


— PE II — — „ 


t 4n Accgſſary. 
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© I Tithes not being fet out; even as before the 
1 Statute, in ſuch a Caſe; the Party grieved l 
S might either have flad Treſpaſs at Common 1 
_ Law, or ſued for the Tithes in the Spiritual | 
0 Court: Yet Qrere if there be not a Diffe- 
ft | rence, where the Tithes are immediately 
* taken away by the Owner of the Corn, aftet 

they ate fevered, and whiere they are ſuffered 
© IF to continue fome Time upon the Land after 
e ſuch Severance; for in the later Caſe it ſeems 
* they may be taken or diſtrained Damage- 
t feafant. 
d If one be poffeſſed of Tithes by ſeveral Mere me is 
in Wl Titles, as where Part of them belongs to the 2/4/74 . fe. 


vera Titles, 
one Afton. 


Parſbn, and Part to the Vicar, who ſeverally 
of make Leaſes of their feveral Parts to one 
1 Perſon; ſuch Leſſee may bring one Action 
d for the Subſtraction of theſe Tithes. 2 Cro. 
68. Ney 63. and 1 Brotenl. 86. S. C. And 
Or. 8 fo if the Lands out of which the Tithes are 
18 demanded, lie in ſeveral Pariſhes, yet one 
or Action may be brought for the Subſtracit 
as of chem; and the Plaintiff need not ſet fort 
oy how much of the Lands lie in one Parifh, 
; and how much in the other; the Action be- 
in ing in Nature of an Action of Treſpaſs 
ge grounded upon the Wrong, in not obferving 
of the faid Statute, See 1 Vent. 126. 2 Keb. 
ht 765. and 2 Lev. 2. S. C. 
les And yet, if the Plaintiff in his Declaration Declaration, 
on only ſays, that the Tithes belonged to him, : 
nd and ſets not forth in what Pariſh the Lands 
he he, out of which the Tithes are demanded, 
this is nought, if the Defendant demur to 1 1 
the Declaration; but if it go to Trial, and a + 
Verdict be found for the Plaintiff, this Omife | 
e G g 2 ſion 
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ſion is helped by the Verdict; by Rolle. Stile 
229. Cane and Pell's Caſe. 

But ſee the Caſe of Strode v. Byrt, Paſch. 
7 W. z. B. R. where in Debt on the Stat. of 
Ed. 6. for not ſetting out of Tithes it was 
held, that it is ſufficient for the Plaintiff to 
declare he was Proprietarius, without ſhewing 
any Title; but it was ſaid he cannot recover 
without proving his Title. 4 Mod. 422. 


Cumberb. 238. S. C. vide paſt. 


Where ſeveral Two ſeveral Perſons, who have Right to 


may join in 
the Action. 


By Foint-Te- 


nants, or Te- 
nants in com- 


Man. 


How againſt 


them. 


f. xecutors. 


Form of the 


Declaration, 


Tithes by ſeveral Titles, cannot join in one 


Action for their Subſtraction; as the Parſon 


and Vicar in the Caſe ſupra cannot join, be- 
cauſe they have ſeveral Titles (though their 
Leſſee might, becauſe he has but one Title.) 
1 Brownl. 86. 

It is ſaid that Joint-Tenants, or Tenants 
in Common of Tithes, muſt join in an Ac- 
tion for their Subſtraction. Clayton's Rep. 
Caſe 48. Yet Quere as to Tenants in Com- 
mon: For it ſeems contrary to the Reſolu- 
tion in the Caſe before cited, viz. 1 Brown- 
low 86. | 
Where there are two Joint-Tenants, and 
they enter and occupy jointly, the Action 
muſt. be brought againſt them jointly z but 
if one only enters and occupies, the Action 
muſt be brought againſt him that occupies 
alone. See Hutton 121, 122. See 2 Cro. 86. 
362. and Hughes's Abr. 687. 

And note; an Action upon this Statute 
lies by Exccutors, but not againſt them, See 
Hutlon 121, 122. 

If the Action be brought by a Parſon by 
Plaint, he need not name himſelf Parſon » 

tlie 
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the Queritur. For if it appear by the Decla- 
ration that he is Parſon, it is ſufficient. But 
it is faid by Keming Juſtice, that if the 
Action be brought by * Writ, (i. e. by ori- 
ginal) he muſt name himſelf Parſon, although 
he need 7 do ſo, when it is by Plaint. 1 
Brownl. 


It has — held, 


ſeipſo, that it is not good. 3 Cro. 621. and Moor 
911. S. C. And yet it is agreed in Luvered 
and Owen's Caſe, Hetl. 121, 122. That an 
Action, (a) Tam pro Domino Rege quam pro 
ſeipſo may be brought on this Statute, becauſe 
the King is to have a Fine. And Sir S. Degg. 
p.404. takes this Caſe to be Law, rather 
than the Caſe in 3 Cro. and Moor ſupra, up- 
on that Account only, that the King is to 
have a Fine, if Judgment be againſt the De- 
fendant; and mentions Actions brought on 
the Statute of Hue and Cry, as within the 
ſame Reaſon, 

But in Anſwer to this it is ſaid, that the 
King's having a Fine is no Reaſon for bring- 
ing the Action in the King's Name; for in 
many Actions the King has a Fine, and yet 
the Action is never brought in his Name. 
And therefore in this Caſe it is thought more 
proper to bring the Action in the Name of 
the Party only. But it is admitted in Moor 


that if the Action be Tam, &e 
brought (a) Tam pro Domino Rege quam pro quam, &c 
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911. That an Information in the King's Irformatien 


Name will lie upon this Statute, for not ſet- 
ting out of Tithes; and accordingly in Eaſter 


— — — - — ——— — — — 


05 As well for the Lord a King, as for zim elf 
6 g 3 Term 


451 The Law ot Tithes. Cap. 10. 
Term 26 Eliz. ſuch an Information was 
brought. See Saw! 62. and Wood's Cale 
ante. 

ecainf the f the Owner of the Land ſells che Corn 
Jia” , thereon growing, and the Vendor by Com- 
pa mand of the Vendee, reaps the Corn and 
carries it away without ſetting out the'Tithes, 
the Action lies againſt the Owner pf the 
Land. Ney 152. 1 Brownl. 34. And ſome 
ſay the Action may be againſt the Vendee at 
the Election of the Plaintiff. See Wa/ſon 
Ouner of the "ys is not neceſſary to ſet forth in the De- 
Corn, claration by whom the Corn was ſown, che 


Action being brought againſt him who 1s 
Owner of the Corn at the Time of Reaping; 
Tine and Place hut the Time and Place where and when the 
fo be feu. Corn was carried away mult be alledged, 
| 2 Cro. 362. And although the Severance of 
the Corn be ſhewed to be before the ſowing 
thereof, yet becauſe the mentioning the Time 
when the Corn was ſown, is ſuperfluous and 
unneceſſary, the Declaration is good notwith- 
ſtanding. See Degg, p. 398. where is cited 
the Caſe of Pellet ves. Hemworth, Paſch, 

657. B. K. 
M the Plæia- 85 if the taking away the Corn is alledged 
tf; Imereft, to be after the Defendant's Intereſt in the 
| Land is determined, yet it is goods for he 
continuts to be Qwaer of the Corn, notwith- 
ſtanding his Intereſt in the Land be deter- 
mined before (after) it be ſevered. 2 Cre. 
g25. and 1 Brown, 123. IG 
if is not neceſſary for the Plaintiff in his 
Declaration to make any Special Title to 
the Tithes, or to ſhew any Deed to _— 
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his Right to them; for the Action is but in 
Nature of Treſpaſs to recover Damages, and 
to puniſh the Wrong and Injury the Plain- 
tiff has ſuſtained by taking away his Tithes 
contrary to the Statute; and the Plaintiff's 
Title is only as an Inducement or Conveyance 
to the Action; but it is ſufficient to purſue 
the Words of che Statute, and ſet forth in 
the Declaration, that the Defendant is Owner 
or Proprietor of the Tithes. See 1 Rol. Rep. 
12. and 1 Vent. 126. and fo in the Caſe of 
Strode and Byrt, Paſch. 5 V. 3. in B. R. 
before-mentioned, it was reſolved, it is ſuf- 
ficient to declare ut Proprietarius, without 
ſhewing a Title; but he cannot recover with- 
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out proving a Title: Nor is it neceſſary for Nor the De. 
the Plaintiff to ſhew hat Eftate the Defen-/#<"* 


dant hath in the Land, or by what Right or a. 


Title he occupies it ; but to ſay generally that 
the Defendant is Occupier, is ſufficient. See 
March 21. 


Nor need the Plaintiff expreſs in the De- Nor the Quan 


claration the Quantities or Loads of Corn, tie, &c. 


&c. that were carried away, 1 Brownl. 72. 
nor the Kinds of it. 2 M. 650. 13 Coke 
47. 3 Keb. 307. — But in an Ejectione firme 
brought for Tithes, there the ſeveral Kinds 
ought to be ſet forth. 11 Co. 25. 6. 

In a Declaration on this Statute the Plain- 
tiff ſet forth, that he was (a) Proprietarius 
Decimarum Garbarum & Fam, c. and that 
the Defendant did ſow certain Lands contain- 


ing ſo many Acres in that Pariſh with Grain, 


64) Owner of the Tubes of Grain and Hoy, &c- 
Gg 4 and 


. 
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Garba quid. 
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Grain quid. 
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and carried the ſame away, not ſetting out 
the Tithes ; and after Verdict for the Flain- 
tiff, it was moved in Arreſt of Judgment, 
that (a) Preprietarius Decimarum Garbarun 
was uncertain, and no Grain in particular 
was demanded by the Declaration, and ther- 
fore it was not good. 

But it was reſolved, that (5) Garba in its 


proper Signification is intended of Corn: 


And Rall ſaid it had been ſo adjudged in 
one Baxter's Caſe, upon Conſultation had 


with the Civilians; where, upon a Grant cf 


(c) Decimps Garbarum, the Party claimed to 


have Tithe Hay; but agreed, that although 


the Word Garba (6) in its larger Latitude 
did comprehend any Thing that uſed to be 
bundled up, as Wood, Sc. yet after a Ver- 
dict it ſhall be intended of Corn only; and 


though the Demand was of ſa many Acres 
of Grain generally, yet it was held to be cer: 


tain enough, it being mentioned to be ſown 


on a certain Number of Acres; this Action 


on the Statute not being brought to recover 
the Tithes themſelves, but Damages for them 
only; and it was alſo agreed by Roll, &c. 
that the Word Grain, by common Conſtruc- 
tion, ſhall be intended Corn, and not other 
Seeds not tithable. See Allen 80. Stile 103, 
108, 237, 238. And Hill. 40 Eliz. it was 


reſolved, that the general Allegation, that 


the Defendant (d) Grano ſeminavit 20 Acta: 


— 


(a) O⁊uner of the Tithes of Grain and Hay, Kc. 
(65) Grain. (c) Tithes of Grain, (4) Sorbed aviti 
Cora 20 Acres of Land, 


Terre, 


Ti 
Terre, 
Grain, 
162. 

And 
Actions 
general 
of ſuch 
ſuch Ti 
lue whe 
carried 
crues tc 
of the 8 

Note 
forth, t 
ditus D 
the Sta 
ſhall be 
nor nee 
were ne 
carried 
dant's E 
ſee Cun 
that if 
that the 
Parſon, 
after a \ 

When 
Statute, 
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down V 
manded 
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not goo 
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Terre, &c. without ſhewing what Kind of 
Grain, was good. 2 Inft. 650. Coke's Entr. 
162. | 


And note; it is faid to be the beſt way in Be t declare 
Actions brought upon this Statute, to declare generalh. 


generally, that the Plaintiff is Parſon, c. 
of ſuch a Pariſh, and that the Defendant had 
ſuch Tithes within that Pariſh, the ſingle Va- 
lue whereof is ſo much, which he took and 
carried away, &c. whereby the Action ac- 
crues to the Flaintiff, according to the Form 
of the Statute. See 1 Sid. 265. 1 Keb. 922. 


Note alſo, that the Plaintiff need not ſet Phat Decla- 


forth, that he, or the Defendant is (a) ſub- 


ditus Domini Regis (although the Words of IS 


the Statute: extend only to Subjects) for it 
ſhall be ſo intended, 1 Sid 265. 1 Keb. 922. 
nor need the Plaintiff ſhew, that the Tithes 
were not compounded for before the Corn 
carried away; for that lies on the Defen- 
dant's Part to be made out. 2 Keb. 34. But 
ſee Cumberb. 283. where it is held in B. R. 
that if it is not alledged in the Declaration, 
that the Defendant had not agreed with the 
Parſon, it is ill on a Demurrer, but good 
after a Verdict. Vide ibid. and 4 Mod. 422. 

Where the Plaintiff, in an Action on this 
Statute, for not ſetting out the Tithe of 
Wood, declared, that the Defendant had cut 
down Wood to the Value of 200 J. and de- 
manded 6001. as the treble Value of the 
Tithes of the ſaid Wood ; this was adjudged 
not good; for that the Plaintiff of his own 


— 


(a) 4 Subject of the Lord the King. 222 
ſhewing 
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ſhewing demanded more for Tithe than the 

whole Wood was worth. See 1 Brownl. 94. 

Yet where the Plaintiff declared, that the 
Defendant was Occupier of twenty Acres of 

Land, (a) quas quidem pred* thirty Acres he 

did ſow, and carried the Corn away without 
ſetting out the Tithes, there the Word Thirty 

was held ro be void ; and that the Declaration 

was to be underſtood of the ſame twenty 

Acres, which before he was ſaid to be Occu- 

pier of. 1 Lev. 97. 

This Adion Alſo this Action is held not to be within 
Sans of Li, ehe Statute of Limitations, that Starute not 
mitatios. Extending to Actions grounded on Acts of 
Parliament; and therefore the Plaintiff is not 
confined to ſix Years, 'or any other Time 

certain, within which to bring his Action, 

See 1 Cro. 513. 1 Sand. 38. 1 Sid. 305, 

415. 1 Keb. 93. 2 Keb. 462, 497. 2 

Sand. 66. | 

Pleas to Aci. As to Pleas to Actions brought upon this 
138 Statute we may obſcrve, that the Declaration 
; thereon being uſually a Demand of a Debt, 

or Duty due trom the Defendant to the Plain- 

tiff, and veſted in him by che ſaid Statute, in 
Satisfaction of, or Recompence for Tithes 
ſubſtracted, the moſt common and uſual Plea 

Nil Debet. is (3) Nil Debet, which is a direct Anſwer 
to, and a Denial of the Plaintiff*s Demand. 

Non Cul. Bur the Plea of (c) Nox culpabilis, or Not 
guilty, is alſo held to be a good Plea in this 

Action, that being a Denial of the Offence, 


(a) Which aforeſaid. (, He ow nothing. (e) Nat 
. | | 
0 


Th 
or Breac 
fendant, 
ding to 
Ground 
218. 30 
and both 
this Aa 

But we 
times pl, 
other Di 


mom the I 


{a 
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he or Breach of the Law, charged on the De- ; 
* 33 in not ſetting out the Tithes accor- 
he ding to the Statute; which Offence is the | i 
of Ground of the Plaintiff 's Demand. See Hob. | 
he 218. 3 Cro. 766, 621. Moc 302, and 914. 
ut and both cheſe Pleas are the General Iſſue in "WEE 
1y chis Action. 
ion But we find alſo, that Defendants do fome- Special. 
"ty Nitimes plead Special Pleas, as a Modus, or 
cu - Mother Diſcharge ; and the ſame are held 
good, as the Caſes in Mein 80. and in Raye 
hin nord 14. and 1 Keb. 5. S. C. where a Parol 
not I Diſcharge of Tithes for Years was pleaded ; 
of Nad fo is 1 Lev. 24. and ſee the Caſe of a 
not (| Compoſition (a) vuamdiu ambobus partibus 
me ¶ lacuerit, 1 Salt. 144. but note, ſuch an 
on. Agreement is determined by bringing the 
05, Action, and therefore cannot be aded. 
2 Neither is it uſual to plead ſuch Special Generel! 1/ie. 
Pleas, nor ſo ſafe as the General Iſſue, where- 
this In any Diſcharge of Tiches may be given in 
tion Evidence. And it may alſo be queried, whe- 
ebt, ther on a Special Demurrer for that Cauſe, 
ſuch Special Pleas are good, as amounting 
caly to the General Iſſue. 
As to Euidence to be given in this Action, Evidence. 
heſe two Points are to be obſerved, vis. 
1. What Evidence is requiſite to be given 
by the Plainaff to maintain his Action, fo as | 
0 obtain a Verdict. And, | 
2. What Evidence the Defendant may, or 
wught to give, to excuſe or juſtify himſelf 
rom the Penalty of the Statute. 


_—_ 


73 f — — i * | : Fi 
(a) A. long as both Parties agree. ; | 
0 | Firſt, 
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Evidence by @ 
Parſon, &c. 
Plaintiff, to 
prove his In- 
flitution and 
Iaduction. 


Negative to 
be proved. 


Reading the 
Thirty-nine 
Articles. 


duction, and all Things elſe required by 
- that Church to which the Tithes do belong, 


Years in Poſſeſſion, he is not ordinarily put 
to prove theſe Matters, unleſs the Defendant 
in his Defence ſhews ſome Reaſons why theſe 
Things ought to be proved and made out. 


many Years the, Plaintiff · ought to be in the 
Poſſeſſion of his Benefice, to excuſe him from 
being put ta the Proof of theſe Things; but 


Judge who tries the Cauſe. 
ceive a ſmall Number of Years, as three or 


- Defendant to prove that Matter, although it 


" when the Law preſumes the Affirmative, th 


The 
quilite to 
cumbent | 
tif, by ſc 
Occaſion 
Matters. 

Yet in 
ited on | 
Plaintiff | 
Inſtitution 
ought to 
the Thirty 
of his Af 
Book of 
Declaratio 
the Time 
the Repor 
Court feet 
ought to b 
Admiſſion 
the Preſen 
Evidence 
hime, an 
© 1 Sid. 
But acc 
Dodderidge 
as once 
nduction, 
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Firſt, If the Plaintiff be a Parſon, Vicar, 
or other Eccleſiaſtical Perſon, and claims 
the Tithes in Right of the Church or Bene. 
fice whereof he is Incumbent, he is in Strict. 
neſs bound to prove his Inſtitution and In- 


Law to qualify himſelf to be Incumbent of 
But if the Plaintiff hath been for ſeveral 


But the Law doth not determine how 


that ſeems to be left to the Difcretion of the 
Though I con- 


tour, quiet Poſſeſſion, will be ſufficient. 

In a Suit for Tithes brought in the Spi- 
ritual Court, the Defendant pleaded, that 
the Plaintiff being Parſon, had not read th 
Thirty-nine Articles; and the Court put the 


was a Negative; whereupon he moved fo 
a Prohibition, which was denied: For b he Statut 
Coke and Dodderidge, the Law doth preſume lum, the C 
that a Parſon has read the Articles, becauſq make t 


otherwiſe he is to loſe his Benefice. And Condition 
mall be pr. 


Ind theref( 
de made o 
Alſo the 
ands lie 


the Negative is to be proved. 1 Rol 
Rep. 83. | 

And fo it is ſaid to have been ruled upo 
Evidence at the Aſſizes, that all Things re 


quiſi 
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quiſite to make the Defendant compleat In- 
cumbent ſhall be preſumed, unleſs the Plain- 
cf, by ſome Evidence to the contrary, give 
ic. Noccaſion to the Defendant to prove thoſe 

Matters. See Clayton's Rep. 83. 

Yet in Ejectment for a Rectory, it was in- 
iſted on by the Defendant's Counſel (after the 
Plintiff had made Proof of his Admiſſion, 
Inſtitution and Induction) that the Plaintiff 
ought to prove his reading and ſubſcribing 
the Thirty-nine Articles, and the Declaration 
of his Aſſent to all Things contained in the 
Book of Common Prayer, and that ſuch 
Declaration of his Aſſent was made within 
the Time appointed by the Statute z and by 
the Report of the Caſe, the Opinion of the 
Court ſeemed to be, that all theſe Things 
ought to be proved: But it is there ſaid, that 
dmiſſion, Inſtitution and Induction upon 
the Preſentation of an Eſtranger, is ſufficient 
Evidence to bar the Plaintiff in an Ejectione 


e 1 Sid. 220. | 

But according to the Opinion of Coke and 
Dodderidge, ſupra : For that the Plaintiff 
as once a legal Title by Inſtitution and 
duction, the other Matters appointed by 
he Statute to be afterwards performed by 
im, the Omiſſion of any of them, although 


ondition ſubſequent to the Plaintiff*s Title, 

all be preſumed to be performed by him; 
md therefore the Non-performance ought to 
de made out and proved by the Defendant. 


ine, and to put him to his Quare Impedit. 


make the Living void, yet being as a 
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Alſo the Plaintiff muſt prove, that the 72a be Landy 


ands lie within his Pariſh, and that the 1 in the Po- 


Corn, , &. 


L 


452 


Defendant's 


Fro of fet- 


ting out the 
Tithes, 8c. 


Agreement, 


&c. by Parel, 
&c. 


Hwthir hes prove, that another Perſon hath the Right 
— | | " 


Right 
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Corn, Se. growing thereon was carried away; 
and he mult alſo-prove the Value of the Corn, 
Sc. and if the Plaintiff be a Leſſee, muſt 
in his Leaſe ; but after a long Poſſeſſion 

e need not prove his Leafe x nor need he 
prove what Eſtate his Leſſor had at the Time 
of the Leafe made. 1 Sid. 220. and where 
he muft prove his Title, vide ante Strode v. 


rt. 

The Plaintiff having made out his Caſe, 
and proved his Title to the Fithes, it is then 
Incumbenr on the Defendant to juſtify of 
excuſe himſelf. In order to which he muſt 
prove, that the Tithes were juſtly ſet out 
according to Law, and the Cuſtom of Tith- 
ing uſed within that Pariſh. And if the Tithe 
be once ſo duly ſet out, and after that taken 
away by a Stranger, without Fraud in the 
Defendant, Sc. the Defendant, (or Owner 
of the Land) ſhall not be chargeable. 

So the Defendant may prove an Aprer- 
ment or Compoſition made with the Plaintiff 
for the Tithes, and though it be a Paro 
Agreement only, Which by Law is not fuf- 
ficient to grant the Intereſt of the Tithes 
eſpecially for more Years than one; yet fuch 
a\Parol Agreement is held good to excuſe the 
Defendant from the Forfeiture given by the 
Statute. See Naym. 14. 1 Keb. 21. 1 Leu. 
24. 3 Arb. 24. 


And if there be two Plaintiffs who bring 


the Action, an Agreement with one of them 
only, is ſufficient, and ſhall bind his Com- 
panion. Moor 915. Alſo the Defendant may 


Th 
to the T 


compoun 

The J 
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did not 1 
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yay; o the Tithes, to whom he has paid them 6f 
orn, | compounded for them. 
out . The Defendant may alſo prove, that the Sine. 
ion I Flaintiff obtained his Living by Simony, on 
| he did not read the Articles, C. or is guilty of 
ime I ſome other Act or Omiſſion, which makes 
here his Benekce void; or he may prove a Leaſe 
v. I Grant, or other Title from the Plaintiff, 
or from ſome other Perſon, from or under 
"aſe, © vom. the Plaintiff claims, who had a Right 
then to Leaſe or Grant fuck} Fithes; and as it 
or eems, the Defendant may prove, that the 
nuft Ml Benefice is above g 4 per Amum Value, and 
- our that the Phintiff hath accepted another Li- 
Fich- ring without: Diſpenſation, contrary to the 
ithes Stat 21 H. $ 6. 19. 1 Crs. 357. 
aken So may the Defendant prove a Modus De- Modus De- 
the Namandi, or any other Difcharge of the Tithes, — _ 
wner er the Payment of them, according to ſome - my _ 
ſpecial Cuſtom, Preſcription, Privilege, Unity, 
Fre- Ec. And a Non- payment of Tithes, Fime 
intiff out of Memory, is a good Evidence of ſuch 
Diſcharge. Fob. 300, 311. Savil 62. 3 
Neb. 217. Dyer 349. Degg 338. 

But 1 Diſcharge be by the Pope's Bull Pope's Full. 
or Compoſition, a — of ſuch Bull or Cities. 
ompolition is not Evidence without ſhew- 
ng the Bull or Compoſition itfelf. Winch 70. 

80 Depoſitions in the Eccleſiaſtical Court Depeſitiont. 
a Suit there for Tithes (although the Wit- 
eſſes be dead) are not Evidence in an Action 
ought at Common Law, though in che 
ame Cauſe; But a Sentence in the Eccle- Sentence. 


Dom- 
1 aſtical Court 8 judicial Act, it is ſaid, 
Right nay be given in Evidence in a Sen in the” 


Temporal 


. 
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Verdit pro 


Quer. where 


Fury muſt 


find the Value. 


Fre ation of And therefore, 


the Value. 


Judgment. 
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Temporal Courts. March 8 20. 2 Roll. Arr. 
679. Quere if in another Caule? 

As to Verditts, we may obſerve, if the 
Jury give a Verdict for the Plaintiff, they 
muſt find the real Value of the Tithes, which 
ſhall be trebled by the Court; as if the Jury 
find the real and ſingle Value to be 20/. Ge. 
they ought to give the Plaintiff only ſo much, 
and the Court ſhall treble it, and make the 
Sum ſo given 60 J. and ſo it was done in 
Baldwin's Caſe, Godb. 341. | 

But if the Iſſue be upon the Cuſtom of 
Tithing, or any other collateral Point, the 
Jury then need not find any Value of the 
Tithes, for in ſuch a Caſe the Defendant 
ſhall pay (only) the Value expreſſed by the 
Plaintiff in his Declaration, becauſe by the 
collateral Matter pleaded in Bar, the Value 
of the Tithes ſer forth in the Declaration is 
confeſled. See 1 Brownl. 100. Yelv. 127. 
in all Actions brought upon 
this Statute, if the Defendant plead any col- 
lateral Matter in Bar of the Action, he muſt 
take the Value of the Tithes mentioned in 
the Declaration by Proteſtation, viz. he muſt 
by Proteſtation ſay, that the Tithes were not 
of that Value as is declared, otherwiſe he will 
be charged with the Value which the Plaintiff 
hath, by his Declaration, ſer upon them. 
See Allein 88. 1 Keb. 706. 

And by Jones Juſtice, the ſame Law is, 
if Judgment be given for the Plaintiff by 
(a) Nil dicit, Non ſum informatus, or upon 


0 


(a) Says nothing, Am not informed. 
Demurrer; 


0 
Demu 
ſhall þ 
him d. 
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tute, | 
or Coſ 
Tithes. 
For it i 
tain Pe} 
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covered ; 
(as by 
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r. 
n ſhall have Judgment for the whole Value by 
the him demanded. See Degg 410. | 
hey But the Plaintiff in Actions on this Sta- N Damages 
ich tute, ſhall not recover any other Damages“ ©: 


ury or Coſts, but only the treble Value of the 
Tithes. Moor 915. 2 Cro. 70. and Fenk. 3 16. 
ich, I For it is a Rule, here a Statute gives a cer- 
the 1ain Penalty, there in an Action to recover that 
in MW Penalty, Damages and Cofts fhall alſo be re- 

covered; but where no certain Penalty is given, 
of (as by this Statute for not ſetting out of 
the Tithes) there it is otherwiſe, See 3 Levinz 


374. 
Jant If the Action be againſt two or more De- 
the fendants, and the Verdict is found againſt 
the one Defendant only, and acquits the reſt , 
alue I yet the Plaintiff ſhall have Judgment againſt 
n is him, againſt whom the Verdict was found; 
27. the Action being grounded on a Statute : Al- 
pon though it be otherwiſe in Actions grounded 
col- upon Joint Contracts at Common Law by 
muſt I Ro Ch. Juſt, Stile 317, 318. 
d in But if the Action be brought for Predial 
muſt © Tithes, for which an Action lies upon the- 
not Statute; and alſo for ſmall or other Tithes, 
will for which no Action lies upon the Statute; 
intiff and the Plaintiff obtains a Verdict for the 
hem. Nrhole, yet he ſhall not have Judgment upon 
ſhewing this Matter in the Court: For that 
the Plaintiff ought not to recover in an Ac- 
tion upon this Statute, but for Predial Tithes 
only. See 1 Brownl. 65 and 70. ; 
Alſo in Actions on this Statute, if Judg- 
ment be for the Plaintiff, it ſhall be entred 
H h Quod 
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Demurrer; for in theſe Caſes the Plaintiff 


Regula, 


Aion ogainſt 


two, and one 


is acguibied. 
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(a) QAuod Defendens fit in Miſericordia, and 
not ( Quod capiatur; becauſe the Action is 
to recover a Debt given by the Statute, as a 
Re compence for the Tithes. 1 Sid. 233. 
1 Roll. Ar. 223. (But ſee now the Statute 
for Amendment of the Law.) 

And a Recovery in an Action on this Sta- 
tute 1s a good Plea in Bar to any other Suit 
brought afterwards for the ſame Tithes. « 
Brownl. 87. Telv. 63. 

Proviſion for Thus we have led the Reader through 

8 / the whole Method of Ordinary Proceedings 

Tickes, at Common Law, as to Actions founded on 
the, ſaid Statute ; but as thoſe Proceedings 
relate to the Subſtraction, Detaining, Ec. of 
Predial Tithes only, as before is obſerved, we 
are in the next Place to conſider what Re- 
medy is provided by Statute Law, for the 
Recovery of Perſonal Tithes. 

By Star. 2& And firſt, we may obſerve that the before 

3 Ed. 6. e 13. mentioned Statute of 2 C 3 Ed. 6. has (a 
to Perſonal Tithes) Enacted, &c. That if 
any Perſon refuſe to pay his Perſonal Tithes 


in Form aforeſaid (having Relation to ile ſt 


« foregoing Clauſe) then it ſhall be lawful to 
the Ordinary of the ſame Dioceſe, where 


© the Party that ſo ought to pay the faidf 


* Tithes is dwelling, to call the ſame Part 
before him, and by his Diſcretion to exa 
* mine him by all lawful and reaſonable 
* Means, other than by the Party's own cor 


1 


a) That the Defendant be in Mercy, ( Tu 
he be taken, 


6 pori 


lations, ( 
2 Dema' 
whom tl 
plaint in 
of the Pt 
or Diviſic 
neither of 
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* poral Oath, concerning the true Payment 
* of the ſaid Perſonal Tithes.” 

But this Statute being found ineffectual 
for the Purpoſes intended, a better Proviſion 
for the Recovery of ſmall Tithes, &c. was“ 
at length provided by the Statute of 7 & 8 


. 3. c. 6. whereby a Power is given to /mall Tithes 
Juſtices of Peace to determine in Caſes of vt above 405. 
per Ann. To 
be paid accor- 
ding ta Cuſtom. 


ſmall Tithes, as follows, viz. 
For the more eaſy and effectual Recovery of 


ſame ſhall be unduly ſubſtrafied and detained, 
where the ſame do not amount to above the 
jearly Value of 40s. from any one Perſon, it is 
enacted, * That all Perſons - ſhall well and 
* truly ſet out and pay all and ſingular ſmall 
* Tithes, and Compoſitions and Agrecments 
* for the ſame; and all Offerings, Oblations 
© and Obventions to the Rectors, Vicars, or 
* other Perſons to whom they ſhall be due, 
in the ſeveral Pariſhes in England, Wales 
and Berwick, according to the Rights, Cu- 
ſtoms and Preſcriptions commonly uſed in 


the ſaid Pariſhes reſpectively. 


And if any Perſon ſhall ſubſtract, with- On Complaint 
draw, or any Ways fail in the true Pay- ** fits, 


ment of ſuch ſmall Tithes, Offerings, Ob- 
lations, Obventions, for twenty Days after 


Ja Demand thereof, then the Perſon to 


whom they are due may make his Com- 
plaint in Writing, to two or more Juſtices 
of the Peace in that County, City, Place 


Jor Diviſion, where the ſame grows due 
neither of which Juſtices is to be Patron 2 Patron, 
Moi the Church where the ſaid Tithes, Sc. 


H h 2 


© ariſe, 


may hear and 


vn La . „ * - = OY YO * * 0 * 


n , d . $e:6 
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© ariſe, nor any Way intereſted in the ſaid 
Tithes, Sc. 
And on ſuch Complaint ſo made to two 
or more Juſtices of the Peace, as aforeſaid, 
the ſaid Juſtices are to ſummon, in Writing, 
under their Hands and Seals, by reaſonable 
Warning, the Perſon or Perſons againſt 
whom ſuch Complaint ſhall be made; and 
after Appearance or Default, the Summons 
being proved upon Oath, the ſaid Juſtices 
or any two. of them ſhall proces to exa- 
mine and determine the ſaid Complaint, 
and upon Proofs and Evidence produced 
before them, ſhall in N their 
Hands and Seals, adjudge the Caſe, and 
give ſuch reaſonable Allowance for ſuch 
Tithes, Sc. fo fubſtrated or with- held, 
and alſo ſuch Coſts, not exceeding 105, 
as they ſhall judge juſt and reaſonable. 
And if any Perſon ſhall refuſe or neglect, 
by the Space of ten Days after Notice, to 
pay the Sum fo adjudged, the Conſtables 
and Church-wardens of the ſaid Pariſh, 
or one of them, ſhall by Warrant, undet 
the Hands and Seals of the ſaid Juſtices, 
Diſtrein the Goods and Chattels of the Par- 
ty ſo refuſing, and, after detaining them 
for the Space of three Days, in caſe the 
Sum adjudged be not paid with reaſonable 
Charges for making the Diſtreſs, make 
ublick Sale of the ſame, pay the Sum ad- 
judged to the Party complaining, and re- 
tain reaſonable Charges for diſtraining, as 
the ſaid Juſtice ſhall think fit, and returr 
the Overplus, if any be. 
© That 
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That the Juſtices, in their Examination Oat. 
* of Matters on this Act, may adminiſter ar 
* Oath or Oaths. 

That this Act is not to extend to Tithes, London. 
* &c. within the City of London, or Liberties 
* thereof, or to any other City or Town 
* where the ſame are ſettled by Act of Par- 
* liament. | 

* That no Complaint to Juſtices of Peace Limitation. 
for Tithes, Sc. (on this Act) ſhall be heard 
and determined by them, unleſs made with- 
; : two Years after the Tithes, &c. become 
© due. 

That Parties aggrieved by any Judg- 4peat. 
* ment of two Juſtices, may appeal to the 
next Quarter-Seſſions, and the Juſtices 
* there preſent, or major Part of them, ſhall 
finally hear and determine the Matter; and 
* if they find Cauſe to confirm the Judgment 
given by the ſaid two Juſtices, they ſhall 
* decree the ſame by Order of Seſſions, and 
give Coſts againſt the Appellant to be le- 4nd . 
© vied by Diſtreſs and Sale of his Goods and 
* Chattels. And, 

That no Proceedings, by Virtue of this No Removal. 
Act, ſhall be removed or ſuperſeded by 
* any Writ of Certiorari, or other Writ from 
* any Court at Weſtminſter, or other Court 
* whatſoever, unlefs the Title of ſuch Tithes, 
Sc. ſhall be in Queſtion. 

And where any Perſon or Perſons com- 4 Modus 
* plained of for with-holding ſmall Tithes or ed. 
© other Duties aforeſaid, ſhall, before the 
* Juſtices of Peace, inſiſt upon a Preſcrip- 
tion, Modus Decimandi, Cuſtom, Ic. where- 
* by he or ſhe ought to be freed from Pay- 

H h 3 ment 
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ment of the ſame, and deliver the ſame in 
Writing to the ſaid Juſtices, ſubſcribed by 
him or her, and ſhall then give reaſonable 
and ſufficient Security to pay all ſuch Coſts 
and Damages, as on a Trial at Law ſhall 
be given againſt him, her, or them, in 
caſe the Preſcription, Modus, Cuſtom, &c. 
ſhall not upon the ſaid Trial be. allowed: 
In that Caſe, the Juſtices ſhall forbear to 
give Judgment; and then the Perſon com- 
plaining ſhall be at Liberty to ſue for the 
ſaid Subſtraction, Sc. in any other Court 
where he might have ſued before the ma- 
king of this Act. IT 
That every Perſon obtaining Judgment, 
or againſt whom Judgment ſhall be ob- 
tained before Juſtices out of Seſſion, for 
ſmall Tithes, Cc. ſhall procure the ſame 
to be enralled at the next Quarter-Seſſions, 
and the Clerk of the Peace is required 
upon Tender to enroll the ſame, and not 
to receive for ſo doing more than 13. And 
the Judgment ſo enrolled, and the Money 
ſo adjudged being paid, ſhall be a good 
Bar to conclude the ſaid Rector or Vicar, 
from any other Remedy for the ſaid ſmall 
Tithes, Sc. 
If the Perſon, againſt whom ſuch Judg- 
ment is, ſhall after ſuch Judgment, and 
before the Money adjudged is levied, re- 
move out of the County, City, or Corpo- 
ration, the Juſtices who made the. Judg- 
ment, or one of them, ſhall certify the 
ſame under Hand and Seal to any Juſtice 
of Peace of ſuch other County, City, Ec. 
where the faid Perſon ſhall inhabit, _— 
* by 
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© by Warrant under his Hand and Seal di- 


* rected to the Conſtables or Church- wardens 
* of the Place, or one of them, to levy the 
* Sum ſo adjudged in ſuch Manner as the 
* ſaid other Juſtices might have done in caſe 
* the Party had not removed. 
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* The ſaid Juſtices who ſhall hear and de- Ceſi, &c. 


termine the Matters aforeſaid, ſhall have 
Power to give Coſts, not exceeding 10 5. 
* to the Party proſecuted ; if they ſhall find 
* the Complaint to be Falſe and Vexatious, 
* to be levied as aforeſaid. 

* Perſons ſued for any Thing done in 
Execution of this Act ſhall recover double 
* Coſts, in caſe the Plaintiff Diſcontinue, be 
* Nonſuit, or a Verdict paſs againſt him. 
No Clerk or other Perſon, who ſhall 
begin any Suit for Recovery of ſmall 
© Tithes, Fc. not exceeding the Value of 
* 405. in the Court of Exchequer, or any 
* Eccleſiaſtical Court, ſhall have any Benefit 
by this Act for the ſame Matter for which 
* they ſo ſued.” | 

Note; this Act was at firſt only Tempo- 
rary for three Years, and to the End of the 
next Seſſion ; and afterwards by Statute 10 
S 11 V. z. c. 15. it is continued for ſeven 
Years, and thence to the End of the next 
Seſſion, but by Stat. 3 Ann. c. 18. it is made 
perpetual. 


After which ſaid Act, and as I take it, in Sat. 7 & 8 


the ſame Seſſion of Parliament, another Act, W. 3. c. 34 


(viz. 5 & 8%, 3. c. 34.) paſſed for obliging 
(Quakers to pay Tithes, and Church Rates, 
which recites, E2c. . 


H h 4 And 


ll 
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Quakers to pay And whereas, by reaſon of a pretended 


Tithes, Ko. 


Te Fulces, 


en Cemplaini, 


c 
6 
f 
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Scruple of Conſcience, Ruakers do refuſe 
to pay Tithes and Church Rates; be it 
enacted by the Authority aforeſaid, that 
where any Quaker ſhall refuſe to pay or 
compound for his great or ſmall Tithes, or 
to pay any Church Rates, it ſhall, and may 
be lawful to and for the twa next Juſtices 
of Peace of the ſame County, (other than 
ſuch Juſtice of the Peace, as is Patron of 
the Church or Chapel, whence the ſaid 
Tithes do, or ſhall ariſe, or any ways in- 
tereſted in the ſaid Tithes) upan the Com- 


* plaint of any Parſon, Vicar, Farmer, or 


Proprietor of Tithes, Church-warden or 
Church-wardens, who ought to have, re- 
ceive or collect the ſame, by Warrant un- 
der their Hands and Seals, to convene be- 
fore them ſuch Quaker or Quakers, neg- 
8 or refuſing to pay or compound fot 
the ſame, and to examine upon Oath; 
(which they are hereby impowered to ad- 
miniſter) or in ſuch Matter as hy this AQ 
is provided, the Truth and Juſtice of the 
ſaid Complaint z and to aſcertain and ſtate 
what is due and payable by ſuch Quaker 
or Quakers to the Party or Parties com- 
plaining, and by Order under their Hands 
and Seals to direct and appoint the Pay- 
ment thereof, ſo as the Sum ordered as 
aforeſaid, do not exceed the Sum of 10/. 
and upon Refuſal by ſuch Quaker or Qua- 
kers to pay according to ſuch Order, it 
ſhall and may be lawful to and for any one 
of the ſaid Juſtices, by Warrant under his 
| | Hand 
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Hand and Seal, to levy the Money there- 

by ordered to be paid, by Diſtreſs and Sale 

« of the Goods of ſuch Offender, his Exe- 
cutors, or Adminiſtrators, rendring only 

the Overplus to him, her, or them, neceſ- 

* ſary Charges of diſtraining being thereout 

* firſt deducted and allowed by the ſaid Ju- 

* ſticez and any Perſon finding him, her, 

or themſelves aggrieved by any Judgment 
given by ſuch two Juſtices of the Peace, 

* ſhall and may appeal to the next general 

+ Quarter-Seſfſions to be held for the County, Sea to the 
Riding, City, Liberty, or Town Corpo- Sex. 
rate; and the Juſtices of the Peace there 

$ preſent, or the major Part of them, ſhall 
proceed finally to hear and determine the 
„Matter, and to reverſe the ſaid Judgment, % may 
* if they ſhall ſee Cauſe; and if the Juſtices Reverſe, 


0 


then preſent, or the major Part of them, r 4frm, &c, 


© ſhall find Cauſe to continue the Judgment 

* given by the firſt two Juſtices of the Peace, 

they ſhall then Decree the ſame by Order 

of Seſſions, and ſhall alſo proceed to give 

* ſuch Coſts againſt the Appellant, to be le- 

* vied by * Diſtreſs and Sale of the Goods“ i. e. 5 « 
and Chartels of the ſaid Appellant, as to S War- 
© them ſhall ſeem juſt and reaſonable ; and "®** 

* no Proceedings or Judgment had by Virtue 

of this Act, ſhall be removed, or ſuper- 


* ſeded by any Writ of Certiorari, or other Ne Certiorari. 


* Writ out of his Majeſty's Courts at Weſt- 
* minſter, or any other Court whatſoever, un- 
* leſs the Title of ſuch Tithes ſhall be in 
* Queſtion. 


Provided, 


05 


44 
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Provided, That in caſe any ſuch Appeal 
© be made as aforeſaid, no Warrant of Di- 
* ſtreſs ſhall be granted until after ſuch Ap- 
peal be determined. Provided alſo, That 
© this Act ſhall continue in Force for the 
Space of ſeven Years, and from thence to 
© the End of the next Seſſion of Parliament, 
* and no longer. 

But by Statute 13 W. 3. c. 4. the faid 
Act was further continued for eleven Years, 
and thence to the End of the next Seſſions of 
Parliament, and by the ſubſequent Act is made 
perpetual. 

The ſame Act was likewife more fully 
enforced and extended by another Act made 1 
Geo. 1. ſeſſ. 2. c. 6. which, in the ſecond Section 


thereot, cnacts, That the Remedy provided 


Quakers to 
pay, &c. as 
the 4 ſupra 
directa. 


* by the ſaid Act 7 8 V. 3. for the Re- 
* covery of Tithes and Church Rates ſhall be 
* extended, and may be uſed againſt any 
© Quaker for recovering of any Tithes or 
© Rates, or any Cuſtomary or other Rights, 
c. belonging to any Church or Chapel, 
* which by Law and Cuſtom ought to be 
paid for the Stipend and Maintenance of 

any Miniſter, &c. | 
* And any two Juſtices of the Peace of 
the Place, other than the Patron of any 
* ſuch Church, &c. or any ways intereſted 
© in the ſaid Tithes, Sc. on Complaint of 
any Parſon, Ec. are to ſummon in Writing 
under their Hands and Seals, by reaſonable 
Warning, ſuch Quaker againſt whom ſuch 
* Complaint is made, and after his Appear- 
© ance, or in Default thereof, {the ſaid Sum- 
* Mons 
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* mons being proved upon Oath) to pro- 
© ceed to hear and determine the ſaid Com- 
* plaint, and to make ſuch Order therein as 
in the ſaid Act directed: And alſo to 
* order ſuch Coits and Charges as they ſhall 


think reaſonable,” not exceeding 105. as 


* upon the Merits of the Cauſe ſhall appear 
* Tuſt. Which Order ſhall be ſo executed, 
and on Appeal to the Quarter-Seſſions may 
be reverſed or affirmed, and ſhall not be 
removed into any other Court, unleſs the 
Title of ſuch Tithes, Cc. ſhall be in Que- 
* ſtion, as in and by the ſaid Act ſupra is 
provided. 

We have now gone through all the ſeveral 
Branches of the Common Law, whereby. the 
Right of Tithes and other Eccleſiaſtical Du- 
ties are guided and directed; we have alſo 
ſhewn and explained the ſeveral Statutes, 
whereby any Proviſion is made directive of 
thoſe Rights or Remedies, and how, and in 
what Manner they are to be ſued for, or 
defended. 

It remains only, that ſomething ſhould be 
ſaid of the Manner of Cuſtomary Tithing, 
otherwiſe called a Modus Decimandi. * The 
Rules whereof in general are to be found 
before, diſperſed through the ſeveral Parts 
of this Treatiſe, where it is ſhewn, that 
Cuſtom and Preſcription muſt be the Guide 
to direct every Modus Decimandi, and that 


* Vide ante. 


all 
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11 Cuſtoms and Preſcriptions, and conſe- 
ana a Modus Decimandi, are to be tried 
by a Jury at Common Law, who are the 
only EN Judges of ſuch Cuſtoms; 


and 
therefore I ſhall only add a diſtinẽt Chapter 
touching the Cuſtom of Tithing in che City 
of 2. (a) 


(a) For more Learning on Moduſſes, ſee Banbury: 
Reports. 


CHAP. 


this Kit 
preſerve 
of the 
eſpecial 
of tithi 
that ha' 
have x 


\ P. 


CHAP. XL 


Of the ancient Cuſtom or Modus 


F tithing in London, and by 
what Means it progreſſively va- 
ried, till ſettled by Stat. 37 
H. 8. c. 12, and the Decree 
mad thereupon; alſo of the Pro- 
vom made by Stat. 22 & 23 


Car. 2. c. 15. For Payment of 


Tithes in the ſeveral Pariſhes 
in London therein mentioned ; 
and a Lift of ſuch Pariſhes, and 
what Rate-Tithes each Pariſh 
is to pay: With Precedents of 


Declarations, &c. on the ſaid 


Statute. 


T appears from our antient Records and 


Hiſtories, that the Legiſlative Power of 


this Kingdom had always a peculiar Care to 
preſerve the Privileges, Cuſtoms and Uſages 
of the City and Citizens of London, more 
ecially their Modus Decimandi, or Cuſtom 


tithing; and therefore all the Statutes 


that have directed the Payment of Tithes, 
have particular Clauſes therein inſerted, 


that 
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that ſuch Act (ſhall not extend to the 
City or Citizens of London, Ec. vide ante, 


Wo Sc. 
o = — But what the antient Cuſtom of London 


ing Tithes in was therein, will beſt appear from the Ar- 


London. guments uſed in the Caſe of Dunn verſus 
Burrell and Goff, which, as it is reported in 
Privilegia Londini, p. 93, Cc. was thus, viz. 
Parſon Dunn's One Mr. Dunn, Parſon of Grace-Church 


Caſe ; in London, had exhibited a Petition to the 
See Calthorp's then Lord Mayor according to the Cuſtom 


Caſes, _ of the ſaid City, againſt the Defendants and 
— 5% others his Pariſhioners, for a Sum of Money 


p. 155. and Claimed by him in Lieu of Tithes due to 
lib. 5. p. 22, him from them, as inhabiting within his Pa- 
23, 24, Cc. riſh; but Suit being by the Defenders made 
to the then Lord Chancellor Bacon, he repre- 
ſents the Matter to the King, who thereupon 
commiſſioned the Archbiſhop of Canterbury, 
the ſaid Lord Chancellor, and divers other 
Peers and Judges to hear the Cauſe. And 
thereupon as to the Points, what was antiently 
paid by the Citizens of London for Tithes, and 
how thoſe Payments grew and became varied, 
it was ſaid, | 
That it appears by the Records of the 
Niger Bibo ſaid City, that Niger Biſhop of London, 13 
—— Hen. 3. made a Conſtitution in Confirmation 
13 Hen, z. Of an antient Cuſtom formerly uſed Time 
out of Mind, that Proviſion ſhould be made 
for the Miniſters of London in this Manner ; 
that is to ſay, that he which payeth the Rent 
of twenty Shillings for his Houſe wherein he 
dwelt, ſhould offer every Sunday, and every 
Apoſtle's Day, whereof the Evening was 
faſted, one Half-penny': And he that paid 
uy” but 


and how thoſe 


Payments 
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but 105. Rent yearly, ſhould offer but one 

Farthing ; and all this amounted unto accor- 

ding to the Proportion of 25. 64. per Pound; 

for there were fifty-two Sundays, and bur U 

eight Apoſtles Days, the Vigils of which 

were faſted. And if it chanced that one of 

the Apoſtles Days fell upon a Sunday, then 

there was but one Half-penny or Farthing 

paid; ſo that ſometimes it fell out to be 

ſomewhat leſs than 2s. 6d. per Pound: And 30 Ed. 3. 1. 

it appeareth by our Book-caſes, in Edward 10 Ed. 3. 3. 

the Third's Reign, that the Proviſion made 

for the Miniſters of London, was by Offerings 

and Obventions; howſoever the Particulars 

are not deſigned there, but muſt be under- 

ſtood according to the former Ordinance made 

by Niger; and thus the Payment of 25. 64. 

in the Pound continued until 13 Rich. 2. 

Thomas Arundel, Archbiſhop of Canterbury, Tho. Arun- 

made an Explanation of the Conſtitution 2 

made by Niger, and thruſt upon the Citi- 4, 3 

zens of London two and twenty other Saints 

Days than were meant by the Conſtitution 

made by Niger, whereby the Offerings then 

amounted unto the Sum of gs. 5d. per 

Pound; and there being ſome Reluctation 

made by the Citizens of London againft it, 

Pope Innocent in 5, Hen. 5. granted his Bull, Pope Innocent 

whereby the former Explanation was con- 5 H. 4. 

firmed ; which Confirmation (not withſtand- 

ing the Difference between the Clergy and 

Citizens of London about thoſe two and 

twenty Saints Days, which were added unto 

their Number) Pope Nicholas alſo, by his Bull Pope Nich. 

in 31 I. 6. confirmed: Againſt which the 31 H. 6. 

Citizens of London did alſo contend, and — 1 
wit 
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with ſo high a Hand, that they cauſed a Re- 


cord to be made, whereby it might appear in 


future Ages, that the Order of Explanation 
made by the Archbiſhop of Canterbury, was 
done without calling the Citizens of London 
unto it, or any Conſent given by them. 
And it was branded by the Name of an Or- 
der ſurreptitiouſiy and able gotten, and 
therefore more fit to have the Name of a De- 
ſtruftory, than a Declaratory Order: But not- 
withſtanding this Contention, it ſeems the 
Power and Intereſt of the Clergy was then 
fo great, that the Payment was moſt uſually 
made according to the Rate of 3s. 5d. in 
the Pound; for Linwood, who writ in the 
Time of King Hen. 4. in his Provincial Con- 
ſtitution, debating the Queſtion, Whether 
the Merchants and Artificers of the City of 


* © London! ought to pay any Tithes ? ſheweth, 


36 H. 6, 


that the Citizens of Landon, an ancient 
Ordinance obſerved in the faid City, are 
bound every Lord's Day, and every princi- 
pal Feaſt-Day, either of the Apoſtles, or 
others, whoſe Vigils are faſted, to pay one 
Farthing for every ten Shillings Rent, that 
they paid for their Houſes wherein they 
dwelt; and in 36 Hen. 6. there was a Com- 
poſition made between the Citizens of Lon- 
don and the Miniſters of London, that a Pay- 
ment ſhould be made by the Citizens, ac- 
cording unto the Rate of 3s. 54d. in the 


Pound ; and if any Houſe were kept in the 
proper Hand of the Owner, or were demiſed 
without Reſervation of any Rent; then the 
Church-wardens of the Pariſh, where the 


Houſes were, ſhould ſet down a Rate Go 
| 2 
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the Houſes, and, according to that Rate, 

Payment ſhould be made. After which 
Compoſition ſo made, there was an Act of fe 
Common Council made 14 Ed. 4. in London, 14 Ed. 4 
for the Confirmation of the Bull granted by 

Pope Nicholas. But the Citizens of London 

finding that by the Common Laws of the 

Realm, no Bull of the Pope, nor Arbitrary 
Compoſition, nor Act of Common Council, 

could bind them in ſuch Things as concerned 

their Inheritance; they ſtill wreſtled with 

the Clergy, and could not condeſcend unto 

the Payment of the ſaid eleven Pence by the 

Year, obtruded upon them by the Addition 
of the two and twenty Saints-Days ; where- Sang ts 
upon there was a Submiſſion unto the Lord 4 Lord 
Chancellor,. and divers others of the Privy —_— s 
Council, and they made an Order for the Cn. 
Payment of Tithes, according unto the Rate 

of 25. 94. in the Pound ; the which Order 

was firſt promulgated by a Proclamation 

made, and afterwards eſtabliſhed by an Act 

of Parliament made 17 H. 8. c. 21. In Con- Stet. 17 H.s . 


«firmation of which ſaid Order, there was a 2 Decrez 


Decree made 37 H. 8. with ſome furthet 37 H. 8. 

Additions; the which ſaid Decree was con- 

firmed by an Act of Parliament made 37 Sit. 37 H. 8. 

Hen. 8. c. 12. So as it appeareth by that ; 

which hath been ſaid, that the firſt Payment 

was only according unto the Rate of 23. 6 d. 

per Pound; afterwards the Payment was in- 

creaſed to the Rate of 3s. 5d. per Pound. 

And laſtly, there was an Abatement, and 

Payment made only according to the Rate 1 

of 25. 9d. in the Pound. The firſt Pay- 4 

ment grew by Cuſtom, the ſecond by Conſti- | 
I 1 tulions 
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tutions and Bulls of the Pope; the laſt by 
Decree in the Chancery; which Decree, by 
the Ad, ought to have been enrolled in Cban- 
cery in fix Months; bat Search hath been made, 

and it is not found. | 
4 Lord 3. And as to the laſt Point, which was, Who 
2 %% ſhall be judge of the Payment of Tithes for 
ow Houſes in London, and the Remedy for the 
Recovery of them? It was faid- to be appa- 
rent out of the Words of the Decree, that 
the Mayor of the City of London is Judge, 
and is to give Order concerning them; and 
Suit is not to be made in the Eceleſiaſtical 
Court for them; and if it be, a Prohibition 
is to be granted, inſomuch that the Party 
grieved reſorteth unto another Judge than 
the Statute hath appointed. But if the 
Mayor do not give Aid within two Months 
after Complaint made, or do not- give ſuch 
Aid as is fitting, then Reſort is to be made 
Lord Chan- unto the Lord Chancellor of England, who 
cellor. hath three Months given him for ending of 

the ſaid Cauſe. 

— Note alſo, that one material Part of the 
4 ning Argument was, whether by the Common 
for Houſes in Law any Thing can be demanded for the 


Probibition. 


Mat the Par- 


London. Houſes in London? And it was argued to be 
N. B. clear, that nothing can be demanded of 
PF" Common Right. For that which the Par- 


ſon ought to demand of Houſes is Tithes ; 


and it is improper, and cannot be, that 
No Tithes due Tithes can be paid of Houſes. Firſt, in 


for Hauſer, f regard that Houſes do not increaſe and re- 
new, but rather decreaſe for want of Repa- 
rations, and Tithes are not to be paid of 
any Thing but ſuch Things as do _— 

| an 


common Right; 


againſ 
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wiſe, 
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f and renew; as it appeareth by the Levitical 
„ Law, and the Common Law of the Land. 
* Secondly; Houſes are Matters of Inheritance, 
5 whereof a Præcipe lieth at the Common Law. eau Pari 
And the Rent referved upon a Leafe made / be Iaberi- 
0 of them, is likewiſe knit unto the Inheritance, , &&. 
Ir and Parcel of it; ſo that it ſhall go along 
* unto him that hath the Inheritance, and 
as therefore ſhall deſcend unto the Heir : And 
at it is a Rule in Law, that Tithes ate not to 
e, be paid of Part of the Inheritance, but they 
1d ought to be paid of ſuch Things as renew; 
al or grow out of the Inheritance ; upon which 
on Reaſon it is, that Tithes, by the Common 
ty Law of the Land, are not to be paid of 
AN Slate, Stone and Coal digged out of the 
the Pit. Thirdly, Houfes being built only for 
ths the Receiving, Habitation and Dwelling of 
ich Men, and for Conveniency of Protection 
de againſt the ſcorching Heats in Summer, and 
ho tempeſtuous Storms in Winter, without any 
of Probe at all redounding unto the Owner; 
and the Parſon being to have a Benefit other- 
the wiſe, in the Payment of Perſonal Tithes 
non ariſing through his Trade and Induſtry in 
the the Houſe, no Tithes can be demanded for 
be the Houſes themſelves, or for the Rent re- 
of | ſerved upon them. Fourthly, The Decree 
Par- made 38 H. 8. which exempteth the Houſes 
„es; of Noblemen from the Payment of any 
that Rate-Tithes, ſheweth the Common Law to 34 Eli. 
in be fo, that Houſes of themſelves are to be PDawicn's | 
re- || diſcharged of the Payment of Tithes ; and —— 9 
epa-accordingly it hath been adjudged in divers 
1 of £ Caſcs happening at the Common Law, that 
reaſe Tithes by the Courſe of the Common Law 
and Ii2 may 
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| 
. 
3 
1 
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may not be demanded for Houſes, but they 
are to be diſcharged therefrom. And as to 
the Point, which was, whether Cuſtom can 
eſtabliſh a Right of Payment of any Thing 
unto the Parſon for Houſes? It ſeemed clear, 
that it well might; for it may well be, that 
before ſuch Time as any Houſe was built on 
the Ground where the Houſe is, there had 
been a Sum of Money paid for the Profits of 
the Ground, in the Name of a Modus Deci- 
mandi; and though the Houſe was after 
built on the Ground, yet the Modus conti- 
nues. And there being a Continuance of 
the Modus after the Building of the Houſe, 
Time has made it to be a Payment for the 
Houſe ; but this Payment is to be termed a 
Modus Decimandi, and cannot well be called 
a Tithe paid for Houſes, becauſe, as it is for- 
merly ſaid, Tithes may not be paid for Hou- 
ſes: And all this appears by Dr. Grant's Caſe 
in 11 Co. fol. 16. which was in Effect thus: 

Dr. Grant, Parſon of the Pariſh of St. 
Leonard's in Foſter-lane, (a) infra Præcinctum 
Sti. Martini le Grand, libelled in the Spiritual 
Court againſt Zdward Taylor, Farmer or Te- 
nant of an antient Houſe, called the Dean's 
Houſe, within the ſaid Precinct, late Parcel 
of the Poſſeſſions of the Abbot of Weſtmin- 
ſter; and alledged that every Pariſhioner- or 
Inhabitant, having or occupying a Manſion- 
Houſe, Shop, Warehouſe, . Cellar or Stable, 
within the ſaid Pariſh of St. Leonard's in the 
Precinct aforeſaid, had paid every Year by 
Quarterly Payments at Eaſter, Chriſtmas, St. 


_— ww 


(a) Within the Precin of Saint Martin. 
John 
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Jobn and Michaelmas, Time out of Mind, 
or at leaſt from the Foundation, Donation 
and Erection of the ſaid Rectory of St. Leo- 
nard's, by equal Portions, to the Parſons of 
the ſaid Rectory for the Time being, (a) No- 
mine & loco Decimarum ſuarum juxta Ratam 
cujuſlibet viginti Solidorum Redditus per An- 
num ex qualibet hujuſmodi Domo, Shopa, Sol- 
lar, Sellar, ſive Stabulo, fic tent" five occupat* 
in predifP Parochia, duos ſolidos legalis Monete 
Angliz, &c. That the ſaid E. TJ. and his 
Family did dwell in the ſaid Houſe three 
Years, and had poſſeſſed the ſame for the 
ſaid Time, (3) ſub annuali Redditu ſexdecim 
Librarum ſeu ſaltem Duodecim Librarum, &c. 
and ſo demanded 2 s. in the Pound, c. 
Hereupon the ſaid E. Taylor fuggeſted for 
a Prohibition, that the late Abbot of Weſt- 
minſter, and all his Predeceſſors, till the Diſ- 
ſolution of the ſaid Monaſtery, which was 
Anno 30 H. 8. had held the ſaid Houſe diſ- 
charged of Tithes, and ſet forth the Stat. of 

1 H. 8. and conveyed to himſelf a Leaſe 
or Years, Sc. and thereupon had a Probi, 
bition granted by the Court. To which, 
Dr. Grant appearing, Taylor declared againſt 
him to the Effect aforeſaid, and the Doctor 
traverſed the Preſcription of Diſcharge of 


Tithes, and the Iſſue tried in London, and 


found for the Doctor. 


(a) In the Name and Lien of his Tithes, according to 
the Rate of a certain Rent of 208. a Year out of every 
ſuch Houſe, Shop, Sollar, Cellar, or Stable fo held or occu- 
pied in the aforeſaid Pariſh, two Shillings of lawful Money 
of England, Fc. (6) At the annual Rent of 161. or «t 
lea 121. Cc. 


133 | But 
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But it was moved by Taylor's Counſel, 
that upon the ſaid 'Libel no Conſultation 
ought to be granted, for of common Right 
no Tithes ought to be paid of Houſes of 
Habitation, nor for any Rent reſerved upon 
a Leaſe of them; for Tithes ought 'to be 
paid of Things which grow and renew Year 


by Year, by the Act of God. Reg. 53. 6. 


F. N. B. 54. and F. Tit. Diſmes 16. and 
not for Dwelling-houſes, or for Rents re- 
ſerved and created merely by the Act of 


the Party. And therefore in the City of 


London the Parſons have 23. 8 d. in the Pound 
in the Name of Tithes; but this is: by a 
Decree made 1535. Which is confirmed by 
Authority of Parliament, Anno 37 H. 8. c. 12. 
But St. Martin's le Grand is not within the 
ſaid Decree and Act; for though it is within 
London, yet it is not of it, and therefore it 
remains at Common Law, as 5 E. 4. 15. and 
in 30 E. 3. 1. a. and 38 E. 3. 13. it is ſaid 
by Tinchden, that the Profits of the Churches 
in London are the Oblations and Obventions 
paid by Cuſtom. 

But in the Caſe of Dr. Grant, it was re- 
ſolved by the whole Court, that a Conſul- 
tation ſhouid be granted, for it may have a 
lawful Beginning; for it may be, that for 
all the Land upon which the Houſes are 
built, this Modus Decimandi hath time out 
of Mind been paid; and although the ſame 
Land be after built on, that ſhall not take 
away the Parſon's Right to the Modus; for 
it might have a lawful Beginning, and the 
fame hath been uſed Time out of Mind. 


It 


yet it 
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It was alſo reſolved, that for this cuſto- 
mary Payment of Monies (the Place being 
no Part of London) the Parſon might ſue in 
the Eccleſiaſtical Court, becauſe it is in the Nee. 
Name of Tithes, viz. a Modus Decimandi; 
and every antient City and Borough hath 
for the moſt part ſuch a Cuſtom de modo De- 
cimangi for their Houſes, for the Maintenance 
of their Parſons; and as to the Opinions of 
30 E. 3. and 38 E. 3. it was faid, that 
(a) obventio dicitur ab obveniendo, and in- (5) obventio 
cludes Oblations, Rents, and other Reve- id & unde. 
nues, Sc. See 11 Co. 16. &c. 

After this Caſe of Dr. Grant, Dr. Leyfield, Dr. Leyfield's 
Parſon of St. Clement's without Temple- Bar, Caſe, Hob. 11. 
(which is alſo out of London and the Liber- 
ties thereof) ſued for the Tithes of certain 
Stables, and libelled that by common Right 
and Preſcription, Time out of Mind, the 
Parſons there ufed to have a Modus Deci- 
mandi tor the Houſes, Stables and Buildings, 
that is to ſay, after the Rate of the tenth 
Part of the yearly Rent, or the Value of 
the ſame; and on ſhewing this to the Court 
of B. R. a Prohibition was granted; and the 
Caſe being after moved for the Defendant, 
though the ſaid Caſe of Dr. Grant was urged, 
yet it was ordered by the Court, that the 
Plaintiff in the Prohibition ſhould declare 
thereupon, and ſo bring the Matter to be 
judicially determined by the Court. See 
Hob. 11. and as to the like Cuſtoms for 


— 


) Ol vention is fo called from obvening. (6b) Ob. 
vention what and whence derived. | 


Ii4 Tithes 


ll 
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Tithes of Houſes, ſee Cro. 139. 1 Keb. 602. 


2 Keb. 280. 3 Lev. 386. 
Stat. 37 H. 8. Now the ſaid Act of 37 H. 8. c. 12. is as 
*. follows : 
Differences be- Where of late Time Contention, Strife 
Cle . and Variance hath riſen and grown within 
Cue, the City of London, and the Liberties of the 
London. ſame, between the Parſons, Vicars and Cu- 


rates of the ſaid City, and the Citizens and 
Inhabitants of the ſame, for and concerning 

the Payment of Tithes, Oblations and other 

Duties within the ſaid City and Liberties; 

for appeaſing whereof a certain Order and 

Decree was made thereof by the moſt Reve- 

rend Father in God, Thomas Archbiſhop of 
Canterbury, Metropolitan and Chief Primate 

of all England, Thomas Audley, Knight, Lord 

Audley of Walden, and then Lord Chancellor 

of England, now deceaſed, and other of the 

King's moſt Honourable Privy Council; and 

alſa the King's Letters Patent, and Procla- 

mation was made thereof, and directed to 

the ſaid Citizens concerning the ſame. Where- 

upon it was after moved in the Parliament, 

Recital * 2 holden at Weſtminſter by Prorogation the 4th 
a H 8. Day of February in the 25th Year of the 
King's Majeſty's moſt Noble Reign, by Au- 
thority of the ſame Parliament, that the Citi- 
zens, and the Inhabitants of the ſame City, 
ſhould at Eaſter then next coming pay unto 
the Curates of the ſaid City and Suburbs, 
all ſuch and like Sums of Money for Tithes, 
Oblations and other Duties, as the ſaid Citi- 
zens and the Inhabitants, by the Order of 
the ſaid late Lord Chancellor, and other the 
King's moſt Honourable Council, and the 
. King's 
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King's ſaid Proclamation, paid, or ought to 
have paid, by Force and Virtue of the ſaid 
Order at Eaſter which was in the Year of 
our Lord 1535. And the ſame Payments ſo 
to continue from Time to Time, until ſuch 


489 


Time as any other Order or Law ſhould be 4 new Bach 


made, publiſhed, ratified and confirmed by 1 
the King's Highneſs, and the thirty-two Per-, 4 


ſons by his Grace to be named, as well for 
the full Eſtabliſnment concerning the Pay- 
ment of all Tithes, Oblations, and other 
Duties of the Inhabitants within the ſaid City, 
Suburbs and Liberties of the ſame, as for 
the making of the other Eccleſiaſtical Laws 
of this Realm of England; and that every 
Perſon denying to pay, as is aforeſaid, ſnould, 
by the Commandment of the Mayor of Lon- 
don for the Time being, be committed to 
Priſon, there to remain until ſuch Time as 
he or they - ſhould have agreed with the 
Curate or Curates for their ſaid Tithes, 
Oblations and other Duties, as is aforeſaid, 
as in the ſaid Act more plainly appeareth. 
Sithen which Act divers Variances, Conten- 
tions and Strifes are newly riſen and grown 
between the ſaid Parſons, Vicars and Curates, 
and the ſaid Citizens and Inhabitants, touch- 
ing the Payment of the Tithes, Oblations 
and other Duties, by reaſon of certain Words 
and Terms ſpecified in the ſaid Order, which 


are not fo plainly and fully ſet forth, as is 
thought convenient and meet to be; for ap- Difference fub- 


J. 


peaſing whereof, as well the ſaid Parſons, med to a 


Inhabitants have compromitted, and put 


themſelves to ſtand to ſuch Order and De- 
cree 


I Vicars and Curates, as the ſaid Citizens and promiſe, 


ll 
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cree touching the Premiſſes, as ſhall be made 
by the ſaid Right Reverend Father in God, 
Thomas Archbiſhop of Canterbury, Metropo- 
litan and Primate of England, the Right Ho- 
nourable Sir Thomas Wryotbeſiy, Knight, Lord 
Wryotheſly and Lord Chancellor of England, 
the Right Honourable Thomas Duke of Ner- 
folk, Lord Treaſurer of England, the Right 
Honourable Sir William Pawlet, Knt. Loid 
St. John, Lord Preſident of the Council, and 
Lord Great Maſter of the King's moſt Ho- 
nourable Houſhold, the Right Honourable 
Sir Jobn Ruſſel, Knt. Lord Ruſſel and Lord 
Privy Seal, the Right Honourable Edward 
Earl of Hertford, Lord Great Chamberlain of 
England, the Right Honourable John Viſcount 
Liſle, High Admiral of England, Sir Richard 
Lifter, Knight, Chief Juſtice of England, 
Sir Edward Mountague, Knight, Chief Juſtice 
of the Common Bench at Meſtminſter, and 
Sir Roper Cholmley, Knight, Chief Baron of 

the Exchequer, for a final End and Conclu- 

ſion. to be had and made touching the Pre- 

miſſes for ever: And to the Intent to have a 

full Peace and perfect End between the ſaid 

Parties, their Heirs and Succeſſors, touching 

the ſaid Tithes, Oblations, and other Duties 

for ever; Be it enacted by the Authority of 

this preſent Parliament, that ſuch End, Or- 

der and Direction, as ſhali be made, decreed 

and concluded by the forenamed Archbiſhop, 

Lords and Knights, or any ſix of them, be- 

fore the firſt Day of March next enſuing, of, 

for and concerning the Payments of the 

Tithes, Oblations and other Duties, within 

the ſaid City, and the Liberties of the oy 

| Gne 
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ond enrolled in the King*s High Court of Chan- 
cery of Record, ſhall ſtand, remain and be as 
an Act of Parliament, and ſhall bind as well 
all Citizens and Inhabitants of the ſaid City 
and Liberties for the Time being, as the ſaid 
Parſons, Vicars, Curates and their Succeſſors 
for ever, according to the Effect, Purport 
and Intent of the ſaid Order and Decree /o to 
be made and enrolled; and that every Perſon, 
denying to pay any of his or their Tithes, 
Oblations or other Duties, contrary to the 
ſaid Decree to be made, ſhall by the Com- 
mandment of the Mayor of London for the 
Time being, and in his Default or Negli- 
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gence, by the Lord Chancellor of England, 


be committed to Priſon, there to remain till 
ſuch Time as he or they have agreed with the 
Curate and Curates, for his or their ſaid Tithes, 
Oblations, or other Duties, as is aforeſaid. 
As touching. the Payment of Tithes in the 
City of London, and the Liberties of the ſame, 
it is fully ordered and decreed by the moſt Re- 
verend Father in Ged, Thomas Archbiſhop of 
Canterbury, Primate and Metropolitan of 
England, Thomas Lord Wryotheſley, Lord 
Chancellor of England, William Lord St. 
John, Prefident of the King's Majeſty's Coun- 
al, and Lord Great Maſter of his Highneſs's 
Houſhold, John Lord Ruſlel, Lord Privy 
Sal, Edward Earl of Hartford, &c. ut ante, 
ond Roger Cholmley, Knight, Chief Baron of 
bis Grace's Exchtquer, this preſent 24th Day 
of February, (a) Anno Dom. ſecundum curſum 
& computationem Eccleſiæ Anglicanæ Mil- 


(a) In the Year of our Lord 1 545. according to the Courſe 
(14 Computation of the Church of England. 


leſimo 


The Decree 
made in Pur- 
tance of the 
ſaid Act. 
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leſimo quingenteſimo quadrageſimo quinto, 
according to the Stat. in ſuch Caſe lately pro- 
vided, that the Citizens and Inhabitants of 
the ſaid City of London, and Liberties of the 
ſame for the Time being, ſhall yearly, without 
Fraud or Covine, for ever pay their Tithes ty 
the Parſons, Vicars and Curates of the ſaid 
City and their Succeſſors for the Time being, af- 
ter the Rate hereafter following, that is, to wil, 
15.44. for of every 10 8. Rent by the Year, of all and 
every S. every Houſe or Houſes, Shops, Warehouſes, Ce. 
— lars, Stables, and every of them, within the 
ſaid City and Liberty of the ſame 16 d. ob. 
and of every 208. Rent by the Year, of al 
and every ſuch Houſe and Houſes, Shops, Ware- 
houſes, Cellars and Stables, and every of them, 
within the ſaid City and Liberties, 2 8. 9 d. 
and ſo above the Rent of 20 8. by the Year, 
aſcending from 105. to 108. according to the 
Rate aforeſaid. | 
ain fraue Item, That where any Leaſe is or ſhall b 
dulent Leaſes. made of any Dwelling-houſe or Houle, 
Shops, Warehouſes, Cellars or Stables, 0 
any of them, by Fraud or Covin, reſerving 
leſs Rent than hath been. accuſtomed, or 1 
or- that any ſuch Leaſe ſhall be made with 
out any Rent reſerved upon the ſame, by 
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letten for, without Fraud or Covin, before 
the making of ſuch Leaſe. 

Item, That every Owner or Owners, In- 
heritor or Inheritors of any Dwelling-houſe 
or Houſes, Shops, Warchouſes, Cellars or 
Stables, or any of them, within the ſaid 
City and Liberties inhabiting or occupying 
the ſame himſelf or themſelves, ſhall pay 
after ſuch Rate or Tithes as is aboveſaid, 
after the Quantity of ſuch yearly Rent as the 
ſame was laſt letten for, without Fraud or 
Covin. 


Item, If any Perſon or Perſons have taken, Leſtes d el. 
or hereafter ſhall take any Meaſe or Man- 4g in Part 
ſion- Place by Leaſe, and the Taker or Ta- | 6 Houſe, 


kers thereof, his or their Executors or A- 
ſigns, doth or ſhall inhabit in any Part there- 
of, and have or hath within eight Years laſt 
paſt, before this Order, or hereafter will or 
ſhall let out the Reſidue of the ſame, that 
then in ſuch Caſe the Principal Farmer or 
Farmers, or firſt Taker or Takers thereof, 


zal his or their Executors or Aſſigns, ſhall pay 


his or their Tithes, after the Rate aboveſaid, 
according to the Quantity of their Rent by 


Tear. 


And if that any Perſon or Perſons have, J divers 


J or ſhall take divers Manſion-houſes, Shops, Hauen, &c. 


Warehouſes, Cellars or Stables, in one Leaſe, l = — 
and letteth, or ſhall let out one or more of a 
the ſaid Houſes, and keepeth, or ſhall keep 


Jone or more in his or their own Hands, and 
J inhabiteth or inhabit in the ſame, that then 


the ſaid Taker or Takers, and his or their 
Executors or Aſſigns ſhall pay his or their 


J [ithes after the Rate aboveſaid, according to 


the 


Houſes con- 
werted, &c. 
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the Quantity of the yearly Rent of ſuch 


Manſion-houſe or Houſes, retained in his or 
their Hands; and that his Aſſignee or Al- 
ſignees of the Reſidue of the faid Manſion- 
houſe or Houſes, ſhall pay his or their Tithes 
after the Rate aboveſaid, according to the 
Quantity of their yearly Rents. 

Item, If ſuch Farmer or Farmers, or his, 
or their Aſſigns, of any Manſion-houſe, or 
Houſes, Warehouſes, Shops, Cellars, or Sta- 
bles, hath at any Time within eight Years 
laſt paſt, or ſhall hereafter let over all the 
ſaid Manſion-houſe or Houſes contained in 
his or their Leaſe to one Perſon, or to divers 
Perſons, that then the Inhabitants, Leſſees or 
Occupiers of them, and every of them, ſhall 
pay their Tithes after the Rate of ſuch Rents, 
as the Inhabitants Leſſees or Occupiers, and 
their Aſſignee or Aſſignees have been, or 
ſhall be charged withal, without Fraud or 
Covin, 

Item, If any Dwelling-houſe within eight 
Years laſt paſt was, or hereafter ſhall be 
converted into a Warehouſe, Storehouſe, or 
ſuch like, within the ſaid eight. Years, was, 
or thereafter ſhall be converted into a Dwel- 
ling-houſe, that then the Occupiers thereof 
ſhall pay Tithes for the ſame after the Rate 
above declared of Manſion-houfe Rents. 

Item, That where any Perſon ſhall demiſe 
any Dye-houſe or Brew-houſe, with Imple- 
ments convenient and neceſſary for Dying of 
Brewing, reſerving a Rent upon the fame; 
as well in reſpect of ſuch Implements, as in 
reſpect of ſuch. Dye-houſe or Brew-houle, 
then the Tenant ſhall pay his Tithes = 

UC 
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ſuch Rate as is aboveſaid, the third Penny 


abated; and that every principal Houfe or 


Houſes, with Key or Wharf, having any 
Crane or Gibit belonging to the fame, ſhall 
pay after the like Rate of their Rents as is 
aforeſaid, the third Penny abated ; and that 
other Wharfs belonging to Houſes, having 
50 Crane or Gibit, ſhall pay for his Tithes, 
as ſhall be paid for Manſion-houſes in Form 
aforeſaid. | 

Item, That e Manſion-houſe with a 
Shop, Stable, Warehouſe, Wharf with 
Crane, Timber-Yard, Teinter-Yard, or Gar- 
den belonging to the ſame, or as Parcel of 
the ſame, is or ſhall be occupied together, 
that if the ſame be hereafter ſevered or di- 
vided, or at- any Time within eight Years 
aſt paſt were ſevered or divided, that then 
the Farmer or Farmers, Occupier or Occu- 
piers thereof, ſhall pay ſuch Tithes as is 
aboveſaid, for ſuch Shops, Stables, Ware- 
houſes, Wharf with Crane, Timber-Yard, 
Teinter-Yard, or Garden aforeſaid, ſo ſe- 
vered or divided, after the Rate of their ſe- 
veral Rents thereupon reſerved. 


Item, That the ſaid Citizens and Inhabi- Tithe: payable 
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tants ſhall pay their Tithes quarterly, that Barter. 


is to ſay, at the Feaſts of Eaſter, the Na- 
tivity of St. John Baptiſt, St. Michael the 
Arch- Angel, and the Nativity of our Lord, 
by even Portions. 


Item, That every Houſholder paying 10 5. Ofzrings di/- 
Rent, or above, ſhall for him, or herſelf, charges. 


be diſcharged of their Four Offering Days, 
but his Wife, Children, Servants, or others 
of their Family, taking their Rights of the 

Church 
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Church, at Eaſter, ſhall pay 2 d. for theit | 
| Four Days Offerings yearly. abo 
Houſes divided provided always, and it is decreed, that if 
into ſmall Par- any Houſe or Houſes which hath been, or | 10 


25 hereafter ſhall be letten for 10s. Rent by Y t 7 
Year or more, be, or hath at any Time, divic 
within eight Years laſt paſt, or hereafter ſhall then 
be divided and leaſed into ſmall Parcels or | *% 
Members, yielding leſs Rent than 10s. by 4 * : 


Year, that then the Owner or Owners, if he, 
or they dwell in any Part of ſuch Houſe, or 
elſe the principal Leſſee and Leſſees, if the Hane 
Owner or Owners do not dwell in ſome Part 
of the ſame, ſhall from henceforth pay for 

his or their Tithes, after ſuch Rate of Rent, Halls 
at the ſame Houſe was accuſtomed to be 
letten for before ſuch Diviſion, or dividing 
into Parts or Members; and the under Far- Tithe 


mer or Farmers, Leſſee and Leſſees, to be Pre 

diſcharged of all Tithes for ſuch ſmall Par- this x 

cels, Parts, or Members, rented at leſs year- m 
| ly Rent than 105. by Year, without Fraud Shedd 
| or Covin, paying 2 d. a-piece yearly for Four Tinter 
Offering Days. any D 
Gardens for Provided always, and it is decreed, that — 


Pleaſure. for ſuch Gardens as appertain not to any ' Marr 
Manſion-houſe, and which any Perſon or ſaid Ci 
Perſons holdeth, or ſhall hold in his or their | quit 0: 
Hands for Pleaſure, or to his own Uſe, that 
the then Perſon ſo holding the ſame ſhall 
pay no Tithes for the ſame ; but if any Per-. 
ſon or Perſons, which holdeth, or ſhall hold in the 


any ſuch Garden, containing half an Acre Þ | the 
or more, doth or ſhall make any yearly 2 
al 


Profit thereof, by way of Sale, that then he 


or they ſhall! pay Tithes for the ſame 2 
| | u 


— 


— 


— —— 


—— — 
* 
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ſuch Rate of his Rent, as is herein firſt 


above ſpecified. 

Provided alſo, that if any ſuch Gardens, 
now being of the Quantity of half an Acre 
or more, be hereafter by Fraud or Covin 
divided into leſs Quantity or Quantities, 
then to pay Tithes according to the Rate 
aboveſaid. 
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Provided alway, that this Decree ſhall not Iles, 


extend to the Houſes of Great Men, or No- Heaſer. 


blemen, or Noblewomen, kept in their own 
Hands, and not letten for any Rent, which 
in Times paſt hath paid no Tithes, ſo long 
as they ſhall continue ſo unletten ; nor to any 
Halls of Crafts or Companies, ſo long as 
they be kept unletten, ſo that the ſame Halls 
in Times paſt have not uſed to pay any 
Tithes. 


Provided always, and it is decreed, that Shedds, &c. 
this preſent Order and Decree ſhall not in end. 


any wiſe. extend to bind or charge any 
Shedds, Stables, Cellars, Timber-Yards, ne 
Tinter-Yards, which were never Parcel of 
any Dwelling-houſe, ne appertaining or be- 
longing to any Dwelling-houſe, ne have ac- 
cuſtomed to pay any Tithes, but that the 
ſaid Citizens and Inhabitants ſhall thereof be 
quit of Payment of any Tithes, as it hath 
been uſed and accuſtomed. 


Provided alſo, and it is decreed, that An 
where leſs Sum than after 16 d. Half- penny Rates onf. 


in the 105. Rent, or leſs Sum than 25. 9 4. 
in the 205. Rent, hath been accuſtomed to 
be paid for Tithes, that then in ſuch Places 
the ſaid Citizens 'and Inhabitants ſhall pay 

K k bus 
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but only after ſuch Rate as hath been accu- then 


then 


ſtomed. or / 

Controverſy re- Item, It is alſo decreed, that if any Va- Rate 

ferred tothe riance, Controverſy, or Strife, do or ſhall fan 
— hereafter ariſe in the ſaid City for Non - pay- ſame 

ment of any Tithes; or if any Variance or and 

Doubt ariſe upon the true Knowledge or Di- A 

- viſion of any Rent or Tithes within the Li- tion, 

berties of the ſaid City, or of any Extent or Decr 

Aſſeſſment thereof; or if any Doubt ariſe of a 

upon any other Thing contained within this Decr 

Decree, that then upon Complaint made by Leaſt 

the Party grieved to the Mayor of the City the 1 

of London for the Time being, the faid that: 

Mayor, by the Advice of Council, ſhall call nante 

the ſaid Parties before him, and make a final Day 

End of the ſame with Coſts to be awarded by Groſz 

the Diſcretion of the ſaid Mayor and his been 

Aſſiſtants, according to the Intent and Pur- ſaid 5 

port of this preſent Decree. unto ; 

Appeal to te And if the faid Mayor make not an End made 
thereof within two Months after Complaint of the 
to him made, or if any of the ſaid Parties I had a 

find themſelves aggrieved, that then the Lord cree; 

Chancellor of England for the Time being, whole 
upon Complaint to him made within three 1. 
Months then next following, ſhall make an was a. 

End in the ſame, with ſuch Coſts to be mak in 

awarded as ſhall be thought convenient, ac- Incom 

cording to the Intent and Purport of the ſaid Fraud 
Decree. Wa the V 
Rents lefſened Provided always, that if any Perſon or Leaſe 

Reaſon f Perſons take any Tenement for a leſs Rent bouſe, 
þ than it was accuſtomed to be letten for by Rent } 
x Reaſon of great Ruin or Decay, Brenning, Kc.) 
f or ſuch like Occaſions, or Misfortunes, that ferved, 
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then ſuch Perſoti or Perſons, his Executors 
or Aſſigns, ſhall pay Tithes only after the 
Rate of the Rent reſerved in his or their 
Leaſe, and none otherwiſe, as long as the 
ſame Leaſe ſhall endure. Stat. 37 H. 8. c. 12. 
and Decree. 


And note; upon a Motion for a Probibi- & Caſe upon 
tion, the Caſe upon the ſaid Statute and % /aid Sta- 
Decree appeared to be, that the yearly Rent — and De- 

8 in London at the Time of the 


of a Hou 
Decree made, and after, was 57. and a new 
Leaſe was made of the ſaid Houſe, rendring 
the ſaid Rent of 5j J. per Annum, and over 
that a great Income or Fine, which was cove- 
nanted and agreed to be paid yearly the ſame 
Day that the Rent was paid, as a Sum in 
Groſs ; but ſo much Rent might well have 
been reſerved for the ſaid Houſe, as both the 
ſaid 51. Rent and the Sum in Groſs amounted 
unto ; which Reſervation and Covenant were 
made to defraud the Parſon of the true Tithe 
of the faid Houſe, which he ought to have 


had according to the Intent of the ſaid De- 


cree; and in that Caſe it was reſolved by the 
whole Court of C. B. 
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1. That if ſo much Rent be reſerved as Ac 
was accuſtomed to be paid at the Time of % e. 


making the ſaid Decree, (whatſoever Fine or 


Income be paid) the Parſon can aver no 
Fraud in the Reſervation of that Rent; for 
the Words of the Decree are, here any 
Leaſe is, or ſhall be made of any Dwelling- 
bouſe, &c. by Fraud or Covin in reſerving lefs 
Rent than hath been accuſtemed, or is paid, 
&c.) ſo as if the accuſtomed Rent be re- 
ferved, no Fraud can be alledged ; for the 

K k 2 Fraud 
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Fraud by the Decree, is when leſſer Rent 
than uſual is reſerved ; or if no Rent at all 
be reſerved, that then Tithes ſhall be paid 
according to the Rent that then was laſt before 
reſerved. 
For ſo are the Words of the Decree: 
Decree conſis Which Decree conſiſts of four Parts, viz. 
of four Parts. Firſt, Where the accuſtomed Rent, Ec. 
was reſerved, 2dly, Where the Rent was in- 
creaſed, there the Tithes ſhould be paid ac- 
cording to the whole Rent. gdly, Where 
leſs Rent was reſerved. And 4thly, Where 
no Rent was reſerved, but had been former- 
ly reſerved : But in this Caſe the Parſon 
confeſſes that the accuſtomed Rent was re- 
ſerved, and therefore had no Cauſe of Suit. 
2. It was reſolved, that ſuch Houſes as 
were never letten to Farm, but inhabited by 
the Owner, is Caſus omiſſus, and ſhall pay no 
Tithes by Force of the ſaid Decree. 
3. It was reſolved, that where the Decree 
If no Rent re- ſaith, (where no Rent is reſerved by Reaſon of 
ferved. any Fine or Income paid before-hand) albeit no 
Fine or Income be paid, yet if no Rent be 
reſerved, the Parſon ſhall have his Tithes 
according to the Decree. For that is put but 
for an Example or Cauſe why no Rent is re- 
ſerved ; and whether any Fine or Income 
were paid or no, is not material as to the 
Parſon; and a Prohibition was awarded to 
the Court of the Chancellor of the Biſhop of 
London, to ſtay the Plaintiff*s Suit there. 
Mich. 5, Fac. 1. the Caſe of Skidmore and 
Eyre verl. Bell, Parſon of St. Michael Queen- 
hithe, 2 Inſt. 659. | 
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It has been held, that a Houſe in London, — Land, 


which was Part of the Poſſeſſions of a Priory, 
which were diſcharged of Tithes, was by the 
aforeſaid Statute charged with Tithes accor- 
ding to the Ordinance thereof; for before 
that Statute, no Dwelling-houſe was charge- 
able with Tithes, becauſe no Profit ariſes 
of it, Sc. 2, and vide 3 Cre. 276. and 
Moor 912. 


It has been alſo reſolved, that a Rent for Ha/fyearly 


half a Year, and afterwards for another half Ren. 


Year, is a yearly Rent within the Meaning 
of the Decree; and that, as the ſame was 
laſt let, is not intended laſt before the De- 
cree, but before Demand of the Tithes; 
yet if Leſſee for Life leaſes for Years to A. 
reſerving Rent, the Rent ſo reſerved by the 
Leſſee, ſhall not conclude or bind him in 
Reverſion to pay Tithes, according to that 
Rule. See Ney 130. Dr. Mendhouſe verſus 
Dr. Taylor. 


If Suit be in the Spiritual Court for Tithes p:ob;birion' 
of the Rents of Houſes in Londen, a Prohi- where, and 


bition lies; for by the Statute ſupra, the 5g 


Suit ought to be before the Mayor of London, 
by Complaint in Writing, and not by Word 
of Mouth only, in Nature of a Monſtraus de 
Droit, declaring all the Title (or rather, as I 
conceive, in Nature of a Bill in Equity) and 
if a Suit be in the Spiritual Court for Tithes 
in London, the Court of B. R. may grant a 
Prohibition; and yet that Court cannot med- 
dle with Tithes in London. See Ney 130. 

2 Infl. 650. 
But notwithſtanding the ſaid Statute and 
Decree, divers Preſcriptions for Payment of 
k 3 leſſer 
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leſſer Rates than the Parſons might require "0 
thereby (as to pay 103. for the Tithe of a ne 
Houſe, though the Rent was go or 60 J. or tis 
more) have been claimed and allowed; and a 
ſuch Preſcriptions or Cuſtoms ſeem to be al- *M 
lowed by the ſaid Decree. 7 
But upon the Occaſion of the Fire of Lon- 
don in 1666. with reſpect to the Churches Of 4 
thereby conſumed, another Statute was made Of $ 
to make the Maintenance of the Miniſters of Of 8 
ſuch Churches more certain. Of 8 


— 22 & The Act of 22 & 23 Car. 2. c. 15. En- 2 
23 ” ** titled, * For zhe better Settlement of the Of $8 


25 Mainlenance of the Parſons, Vicars and S 
© Curates in the Pariſhes of the City of Lon- | Of S, 
* don, burnt by the late dreadful Fire, re- Of $i 
The Reaſon of * Cites; Whereas the Tithes in the City of Of . 
* 42. * London were levied and paid with great In- Of S! 
equality, and are ſince the late dreadful Of St 
Fire there, in the rebuilding of the ſame, Of St 
by taking away of ſome Houſes, altering } Of S: 
the Foundations of many, and the new I Of S: 
| + ereting of others, ſo diſordered, that in £ Of S/ 
i * caſe they ſhould not for the Time to come Of St 
be reduced to a Certainty, many Contro- Of A 
* verſics and Suits at Law might thence St. 
* ariſe; and Enafts, That the annual cer- F Of Al 
* tain Tithes of all and every Pariſh and Pa- hall 
| * riſhes within the ſaid City of London and £ Of S. 
| © the Libertics thereot, whoſe Churches have St. 
0 been demoliſhed, or in Part conſumed, by O S.. 
j the late Fire; and which ſaid Pariſhes by Toh 
{ Stat. 22 Cur. « Virtue of an Act of this preſent Parlia- £ Of S. 
| Firzgid. 569 ment, intituled, An Act for the rebuilding } Of S.. 
Barnard. k. &f the City of London, uniting of Pariſbes, St. 
B 389. * &c. remain and continue fingle as hereto- Of Se. 

2 dita. 9237. fore, 
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fore they were, or are by the ſaid Act an- 
* nexed or united into one Pariſh reſpec- 
* tively, ſhall be as followeth, (tbat is to 
* ſay) The annual certain Tithes, or Sum of 
* Money in Lieu of the Tithes of the 


* Pariſh 

J. 
Of Alhallows Lombard - ſtreet 110 
Of Saint Bartholomew Exchange 100 


Of St. Bridget, alias Brides 120 
Of St. Bennet Finck 100 
Of S. Michael Crooked-lane 100 
Of St. Chriſtopher 120 
Of St. Dionys Backchurch 120 
Of St. Dunſtan in the Eaſt 200 
Of St. James Garlick Hythe 100 
Of St. Michael Cornhill 140 
Of St. Michael Baſſiſnaw 132 
Of St. Mürgaret Lothbury 100 
Of St. Mary Aldermanbury 150 
Of St. Martin Ludgate 160 
Of St. Peter Cornhill 110 
Of St. Stephen Coleman: ſtreet 110 
Of St. Sepulchre 200 


Of Alhallows Bread-ſtreet, and 

s John Evangeliſt 5 "= 

Of Alhallows the Great, and > FW 
hallows the Leſs 

Of St. Alban Wood-ftreet, _ _ 
St. Olaves Silver- ſtreet 41 7 

Of St. Anne and Agnes, and St. 

1. Zachary 5 __ 

Of St. Auguſtine and St. Faith 172 

Of St. Andrew Wardrobe, 155 100 
St. Anne Blackfryars 

Of St. Antholin mo * John Baptiſt 120 

4 


S. 
O0 
O0 
O0 
O0 
O0 
O0 
O0 
OO 
O0 
OO 
II 
00 
00 
OO 
O0 
OO 
00 


OO 
CO 
o 
OO 
OO 


O0 


OO 


of 
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Of St. Bennet Gracechurch, and 
St. Leonard Eaſtchea Wo 
Of St, Bennet Paul's Wharf, and 1 | 
St. Peter Paul's Wharf —_ 
Of Chriſt-Church, and St. Leo- 
— Foſter- lane 5 on 
Of St. Edmond the King, and wy 8 
Nicholas Acons MK 
Of St. George Botolph-lane, =_— 18 
Se. Botolph Billinſgate N 
Of St. Lawrence Jury, and =; "8: 
Magdalen Milk-ſtreet 
Of St. Magnus, and St. Pats FOR 
New Fiſh-ſtreet N 7 
Of St. Michael Royal, and St. 
Feud x Vintry l 5 zo 
Of St. Matthew Friday- ſtreet, * 
St. Peter Cheap 288 
Of St. Margaret Pattons, and * 


Gabriel Fenchurch Pr 
Of S.. Mary at Hill, and St. An- 

drew Hubbard __ 
Of St. Mary Wolnoth, and St. 6 

Mary Woolchurch _ 
Of St. Clement Eaſtcheap, and 

St. Martin Orgars _ 
Of St. Mary Abchurch, and we 

Lawrence Pountney gon 
Of S.. Mary Aldermary, and =, 

Thomas Apoſtles | _ 


Of St. Mary le Bow, St. Pancras 
© Soper-lane, and Alhallows Ho- > 200 
ney- lane 
Of St. Mildred Poultry, and St. 
Mary Cole-church- | { * 


Cap. 11. 
J. 


OO 


of 


O00 


Of 
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Of St. Michael Wood - ſtreet, and 


St. Mary Staining 
Of St. Mildred Bread-ſtreet, A 


St. Margaret Moſes 


Of St. Michael Queenhyth, mT i 


Trinity 


Of St. Magdalen Old ö , 


and St. Gregory 

Of St. Mary Somerſet, 
Mary Mounthaw 

Of St. Nicholas Coleabby, 
$1. Nicholas Olaves 

Of St. Olave Jewry, and St. Mar- 2 
tin Ironmonger-lane 

Of St, Stephen Walbrook, ane? 
St. Bennet Sheerhogg 

Of St. Swithin, 
Bothaw 

Of St. Vedaſt, alias Foſter, and 
St. Michael Quern * 


and *. 
and 5 


an} 2 _—y 


160 


OO 


00 


CO 


00 


O00 


O0 


O0 


OO 


OO 


OO 


Which reſpective Sums of Money to be 
paid in Lieu of Tithes within the ſaid re- 
ſpective Pariſhes, and aſſeſſed as herein 
© after is directed, ſhall be, and continue to 
© be eſteemed, deemed, and taken to all In- 


© tents and Purpoſes, to be the reſpective 7he Rate 

© certain annual Maintenance (over and above; Tithes ſhall 
* Glebes and Perquiſites, Gifts and Bequeſts 
© to the reſpeCtive*Parſon, Vicar and Curat 


* of any Pariſh for the Time being, or to ard Bequefts. 
© his or their reſpective Succeſſors, or to 
other Perſons for his or their Uſe) of the 
* ſaid reſpective Parſons, Vicars and Curates, 
who ſhall be legally inſtituted, "— 
an 


be paid be- 
1 s Glebes, 
© Perguifites 
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Who to make 


the Aſſeſſments, 6 


and when. 
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and admitted into the reſpective Pariſhes 
aforeſaid. 

And that the ſaid ſeveral Sums of Mo- 
ney for Tithes, may be more equally aſ- 
ſeſſed upon the ſeveral Houſes, Buildings, 
and all other Hereditaments whatſoever, 
within all the ſaid reſpective Pariſhes z be 
it enacted by the Authority aforeſaid, that 
the Alderman of ſuch reſpective Ward or 
Wards within the ſaid City wherein any 
of the ſaid Pariſhes reſpectively lie, and 
his or their Deputy or Deputies, and the 
Common Council Men of ſuch reſpective 
Ward or Wards, with the Church-war- 
dens, and one or more of the Pariſhicners 
of ſuch reſpective Pariſh, wherein the 
Maintenance aforeſaid is reſpectively to be 
aſſeſſed, to be nominated by ſuch reſpective 
Alderman, Deputy, Common Council Men, 
and Churchwardens, or any five of them, 
whereof the Alderman or his Deputy to 
be one, ſhall at ſome convenient and ſea- 
ſonable Time, before the twentieth Day 
of May in the Year of our Lord God 
One thouſand ſix hundred and ſeventy- 
one, aſſemble and meet together in ſome 
convenient Place within every of the re- 
ſpective Pariſhes, in ſuch reſpective Ward 
wherein the Maintenance aforeſaid is to be 
aſſeſſed ; and they, or the major Part of 
them ſo aſſembled, ſhall proportionably ai- 
ſeſs upon all Houſes, Shops, Warehouſes 
and Cellars, Wharfs, Keys, Cranes, Wa- 
ter-houſes (which Water-houſes ſhall pay 
in their reſpective Pariſhes where they 


ſtand, and not elſewhere) and Tofts at 


Ground 


* 
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Ground (remaining vnbuilt) and all other 
Hereditaments whatſoever (except. Parſo- 
nage and Vicarage Houſes) the whole re- 
ſpective Sum by this Act appointed, or ſo 
much of it as is more than what each Im- 
propriator is by this Act enjoined reſpec- 
tively to allow, in the moſt equal Way 
that the ſaid Aſſeſſors according to the 
beſt of their Judgments can make it; 
which ſaid Aſſeſſments ſhall be made and 
finiſhed before the four and twentieth Day 
of July then next enſuing. 


* 


And be it further enacted by the Au- If any Vari- 
thority aforeſaid, that if any Variance or ance ariſe 


Doubt ſhall happen to ariſe about any Sum 
ſo aſſeſſed, as aforeſaid, or that any Pa 
riſhioner or Pariſhioners, or Owner or 
Owners of any Houſe, Shop, Warehouſe 
or Cellar, Wharf, Key, Crane, Water- 
houſe, Toft of Ground, or other Heredita- 
ment within any of the ſaid Pariſhes, ſhall 
find himſelf or themſelves aggrieved by the 
aſſeſſing of any Sum or Sums of Money, 
in Manner and Form aforeſaid, that then 
upon Complaint made by the Party or Par- 


ties aggrieved, to the Lord Mayor and 


Court of Aldermen of the ſaid City, with- 
in fourteen Days after Notice given to the 
Party or Parties aſſeſſed, of ſuch Aſſeſſ- 
ment made, the ſaid Lord Mayor and 
Court of Aldermen, ſummoning as well 
the Party or Parties aggrieved, as the Al- 
derman and ſuch others as made the ſaid 


Aſſeſſment, ſhall hear and determine the 


ſame in a ſummary Way, and the Judg- 
ment 


upon the Af- 
fefſments, who 
0 determine it. 
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© ment by them given ſhall be final, and 
* without Appeal. 
A Review, if * Provided always, and be it enacted, that 


occaſion m_ any Aſſeſſment or Rate to be made or laid 
1 . by Virtue of this Act, ſhall or may in all 


or any the Pariſhes aforeſaid, in like Man- 
ner, be reviewed, or altered, or laid again 
within three Months after the twenty- fourth 
Day of June one thouſand ſix hundred 
and ſeventy-four, according to the afore- 
ſaid Rules, and any ſuch Aſſeſſment or 
Rate ſhall or may be again reviewed, or 
re- aſſeſſed within three Months after the 
twenty-fourth Day of June in the Year of 
our Lord one thouſand fix hundred eighty- 
one; and that all and every ſuch new Aſ- 
ſeſſment and Rate ſhall be liable to the like 
* Appeals, as aforeſaid, and ſhall be col- 
© lected, levied and paid as any other Aſ- 
© ſeſſment or Rate mentioned in this Act 
© may or ought to be. 
If the Perus And if the ſaid Alderman, Deputy, Com- 
appointed by © ron Council Men, and Pariſhioner or Pa- 
1 ſes riſhioners ſo appointed, as aforeſaid, ſhall 
others wb after Summons and Requeſt made in that 
choſen by the © Behalf unto them, by the Lord Mayor 
Lord Mayer, and Court of Aldermen, or the Incumbent 
— or Incumbents of any of the ſaid reſpective 
« Pariſh or Pariſhes, refuſe and neglect to 
* meet and make ſuch Aſſeſſments, as afore- 
« ſaid, then it ſhall and may be lawful to and 
for ſuch Perſon or Perſons, as ſhall be 
thereunto authoriſed and required by the 
* ſaid Lord Mayor and Court of Aldermen, 
to make. ſuch Aſſeſſment, as by the ſaid 
* Aldermen, Deputy, Common Council Men, 
* Churchwardens 


. 2x Hm _ nj ¾—dc7: a © . Oo, 
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Churchwardens, Pariſhioner or Pariſhioners 
aforeſaid, ſhould or ought to have been 


599 


© made. 


. 
c 
c 
c 
6 
c 
— 
- 
c 
5 
= 
c 
c 
* 
— 
o 
c 
c 
c 
4 
8 
5 
4 


* And be it further enacted by the Au- Three Tran- 

thority aforeſaid, that the ſaid Aſſeſſors /eripis thereof 
within ten Days after ſuch Aſſeſſment made, pig us 
and the reſpective Appeals (if any be) de- i 

termined, ſhall make three Tranſcripts 

thereof in Parchment, containing the re- 

ſpective Sums to be payable, or appointed 

to be paid out of al and every the Pre- 

miſſes within ſuch reſpective Pariſh, and 

ſubſcribe the ſame under their Hands, and 


within twenty Days after ſuch Subſcription One tu be re- 


as aforeſaid, one of the ſaid Tranſcripts turned to the 
ſhall be returned to the Lord Mayor of _ * 
the City of London, to be kept and pre- 2,z,, f Lon- 
ſerved by the ſaid Lord Mayor, in and don Regi/ry. 
among the Records of the ſaid City, for a De other to 
perpetual Memorial thereof; and another 2% * 
of the ſaid Tranſcripts ſhall be returned 7. 
into the Regiſtry of the Lord Biſhop of 
London, to be kept and preſerved, as afore- 
ſaid; and the other of the ſaid Tranſcripts 
ſnall remain and be kept in the Veſtry of 
ſuch reſpective Pariſh, for a perpetual Me- 
morial, as aforeſaid. 
And for the ſurer and better Payment en he /ame 
of the ſaid reſpective Sums of Money, ſo Money ball be 
to be aſſeſſed and taxed towards the raiſing 8 — 
of the ſaid Maintenance of the reſpective 
Parſons, Vicars and Curates of the ſaid 
reſpective Pariſhes, as aforeſaid, Be it fur- 
ther enacted by the Authority aforeſaid, 
that all and every ſuch reſpective Sum 
and Sums of Moncy ſo to be aſſeſſed and 

* taxed, 
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e 


——ͤ— 


TITS ATT 


FT 


ys ND I 
”. 74S SEES. 6 
— — 


* 
— — — = 
—— 


510 


Impropriatcrs 
to make the 
Same Allow 
ances they did 
before the Fire. 
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© taxed, as aforeſaid, towards the raifing of 
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the ſaid Maintenance of the ſaid reſpective 
Parſons, Vicars and Curates of the reſpec- 
tive Pariſhes, ſhall be paid to the ſaid re- 
ſpective Parſons, Vicars and Curates, and 
their Succeſſors reſpectively, at the four 
moſt uſual Feaſts, (that is to ſay) at the 
Annunciation of the Bleſſed Virgin Mary, 
the Nativity of St. John Baptiſt, the Feaſt 
of St. Michael the Archangel, and the Na- 
tivity of our Bleſſed Saviour, or within 
fourteen Days after each of the Feaſts afore- 
ſaid, by equal Payments; the reſpective 
Payments thereof to begin and commence 
only from ſuch Time and Times as the In- 
cumbent or Incumbents of ſuch reſpective 
Pariſh ſhall begin to officiate or preach 
as Incumbent or Parſon in the reſpective 
Church belonging to ſuch reſpeCtive Pariſh, 
or in ſome other convenient Place or Places 
in ſuch reſpective Pariſh or Pariſhes, to be 
nominated or appointed by the Lord Bi- 
{hop of London for the Time being, or by 
the Archbiſhop of Canterbury, in any Place 


within his Peculiars. 


And in any Pariſh or Pariſhes where any 
Impropriations be, Be it enacted by the Au- 
thority aforeſaid, that all and every the 
Impropriator or Impropriators of any of 
the ſaid Pariſhes ſhall pay and allow what 
really, and bona fide, they have uſed, and 
ought to pay and _ to the reſpective 
Incumbent of ſuch re ive Pariſh, at 


any Time before the ſaid late Fire, and the 
ſame ſhall be eſteemed and computed as 
Part of the Maintenance of ſuch Incum- 

bent; 
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bent; notwithſtanding this Act, or any 
* Clauſe or Matter, or Thing therein con- 
* tained. 
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And be it further enacted by the Autho- Cn Refuſal 


* rity aforeſaid, that if any the Inhabitants 7 Payment, 
how to levy it. 


in any reſpective Pariſh or Pariſhes as afore- 


* 


to the reſpective Incumbents aforeſaid of 
any of the ſaid reſpective Pariſhes, any 
* Sum or Sums of Money to him reſpective- 
ly payable, or appointed to be paid by this 
* Act, or any Part thereof, contrary to the 
* true Intent and Meaning of this Act, (be- 
ing lawfully demanded at the Houſe or 

Houſes, Wharf, Key, Crane, Cellar or 
other Premiſſes whereout the ſame is pay- 

able) that then it ſhall and may be lawful 
to and for the Lord Mayor of the City of 
* London for the Time being, upon Oath to 
* be made before him of ſuch Refuſal or 
Neglect, to give and grant out Warrants 
* for the Officer or Perſon appointed to col- 
lect the ſame, with the Aſſiſtance of a 
* Conſtable in the Day-time, to levy the 
* ſame Tithes or Sums of Money ſo due, and 
* in arrear and unpaid, by Diſtreſs and Sale 
* of the Goods of the Party or Parties ſo re- 
* fuling or neglecting to pay, reſtoring to 
* the Owner or Owners the Overplus of ſuch 
Goods, over and above the ſaid Arrears of 
the ſaid Monics ſo due and unpaid, and 
the reaſonable Charges of making ſuch 
* Diſtreſs, which he is to deduct out of the 
* Monies raiſed by Sale of ſuch Goods. 


© Provided 


ſaid, ſhall or do refuſe or negle& to pay 
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Provided always, and be it enacted, that 
in caſe the Lord Mayor, or Court of Al- 
dermen, ſhall refuſe or neglect to execute 
any of the reſpective Powers to them by 
this Act granted, or to perform all and eve- 
ry ſuch thing relating either to the aſſeſſing 
or levying of the reſpective Sums afore- 
ſaid, as they are by this Act authorized and 
required to perform, that then it ſnall and 
may be lawful for the Lord Chancellor, or 
Lord Keeper of the Great Seal of England 
for the Time being, or any two or more 
of the Barons of his Majeſty's Court of 
Exchequer, by Warrant or Warrants under 
his or their reſpective Hands and Seals, to 
do and perform what the ſaid Lord Mayor 
and Court of Aldermen, according to the 
true Intent and Meaning of this preſent 
Act, might or ought to have done, and by 
ſuch Warrant, either to impower any Per- 
ſon or Perſons to make the reſpective Aſ- 
ſeſſments, as aforeſaid, or to authorize the 
reſpective Officers or Perſons appointed to 
collect the Sums aforeſaid, to levy the 
ſame by Diſtreſs and Sale of the Goods of 
any Perſon or Perſons that ſhall refuſe or 
neglect to pay the ſame in Manner and 
Form aforeſaid. 

Provided always, and be it enacted, that 
where any of the Pariſhes within the ſaid 
City have ſince the late Fire, by Death or 
otherwiſe, become vacant, the ſurviving or 
remaining Incumbent of the other Pariſh 
thereto united, or therewith conſolidated, 
ſhall have and enjoy, and have like Re- 


medy to recover the Tithes hereby ſettled 
= 0 


— * 8 * 


riſdic 
5 
LOW: 
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© to be paid, as if he had been actually pre- 
© ſented, admitted, inſtituted and inducted 
© into both the ſaid Pariſhes, ſince the Union 
© and Conſolidation thereof. 


Provided always, that no Court or Judge No other Court 


* Eccleſiaſtical or Temporal, ſhall hold Plea u 
© of or for any the Sum or Sums of Money el Plea 


due and owing, or to be paid by virtue of 


fer any Lnty 
ariſing upon 


this Act, or any Part thereof, other than the 5% 42. 
* Perſons hereby authorized to have Cogni- 
* Zance thereof: Nor ſhall it be lawful to or 
* for any Parſon, Vicar, Curate, or Incum- 


c 


= Ä 


0 
c 
* 
c 
c 
c 
„ 


* ä * 


bent, to convene or ſue any Perſon or Per- 

ſons aſſeſſed as aforeſaid, and refufing or 
neglecting to pay the ſame, in any Court 

or Courts, or before any Judge or Judges, 

other than what are authoriſed and ap- 

pointed by this Act, for the hearing and de- 

tzrmining of the ſame, in Manner aforeſaid. 
Provided always, that it ſhall and may Az Exception 
be lawful to and for the Warden and Minor / &. — 
Canons of St. Paul's Church, London, Par- — _—_ 
fon and Proprietors of the Rectory of the ; 
Pariſh of St. Gregory aforeſaid, to receive and 

enjoy all Tithes, Oblations, and Duties ari- 

ſing or growing due within the ſaid Pariſh, 

in as large and beneficial Manner as former- 

ly they have, or lawfully might have donc; 

any Thing herein to the contrary notwith- 

ſtanding,” 

Bill by the Vicar of Cripplegate for 25. — 1 
9 d. per Pound, according to the Rent of t & al. 
the Houſes, purſuant to the Decree and Sub. Eg. 
the above Statute, and to ſuppor: the Ju- Rep. 191. 


4 | "A. Pennet V. 
8 ä F 
riſdiction Gf the Court, (the Statute giving Treſtofi, 


Power to the Lord Mayor of Lenden to pul and 
* d:termine, V nei. 


L I 
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© determine, &c.) the following Caſes were 

* cited, Hardr. 116. 2 Inft. 660. Lit. Rep. 
102, 141. Degg 351. Watſon 387. Cre. 
© Cor. 596. Hob. 11. Ney 130. TZelv. 31. 
* Moor 912. 11 Co. 15. ſeveral Inſtances 
were given where the 25. 9 d. per Pound 
had been decreed ; for which ſee the Book. 
But the Difficulty in this Caſe was, that here 
appeared to have been from Time to Time 
ſeveral Payments, as ten Shillings for T.'s 
Houſe, 65. for B.'s, and 45s. for W.'s, and 
the Charges in the Vicar's Books appeared 
to be the ſame, though in ſome of them 
the Payments ſometimes varied, and the 
Right of the Vicar cannot be deſtroyed, 
bur by an uniform conſtant Payment, (ſee 
the Statute), This being of great Conſe- 
quence, the Court took Time to conſider 
of their Decree. 

* In Michaelmas Term following, the 
* Court gave Judgment : Baron Price, That 
there ought to be a general Decree for 
* the Plaintiff, Montague, Page and Gil- 
Vert directed an Iſſue to try whether there 


© had been ſuch cuſtomary Payments as were | 
* ſet up by the Defendants; and a Verdict | 
* was {or the Defendants. From this Decree | 
Doctor Bennet appealed, and the Decree 


© was conhrmed.? 


As. to Forms of Prohibitions, Declarations 
and Pleadings in Cafes of Tithes, we (having 
already exceeded our intended Limits) muſt | 
refer our Readers to the following Books of 
Entries, (where they may find Variety of 

Precedents) 


Pre 
and 
Ton 
458. 
Jade 
&c. 
with- 
Prob. 


32 tc 
vide 7 
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Precedents) viz. Coke”s Entries 161, 162, 226, 
and 450 to 466. Winch's Entries 598 to 651. 
Thompſon's Entries $3, $5. Brownl. Rediv. 
458. Read's Detl. 158, 163. &c. Brown's 
Lade Mecum 243. Mod. Intr. 197. Debt, 
&c. on Stat. Ed. 6. for not ſetting out or 
with-holding Tithes. See Small's Decl. Tit. 
Probibitions, Formule bene PP tandi, 2d Part, 
32 to 37, and de modo Decimandi in London; 
vide ib. 189, 190, &c, 
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ALIST of Abies, Monaſteries, &c. (here 
mentioned Page 294. (which on the gene- 
ral Survey taken 26 H. 8. were returned to 
be of 2001. Value and upwards, per Ann. 
and conſequently were diſſolved by Stat. 31 
H. 8. 13. and thereby diſcharged of the Pay- 
ment of Tithes; with what Order they were 
of, and the Times of their Foundations. 


Note theſe Abbreviations; Ab. Abbey, Pr. Priory, C. Auf. 
Canons of St. Auſtin, Mon. Nig Black Monks, Wh. C. 
White Canons, Ben. Benedifines, Gilb. Gilbertines, Prem. 
Præmonſtratenſes, Carth. Carthuſjians, Mon. Momales, Clun. 
Cluniacks, Ciſt. Ciſtertians, T. in the Time of, Circ. An. 
about the Year, 


BERKS. 
Monaſterits. Order. Founded. „ 
Radios Ben. Temp. H. I. 1938 14 03 
Buſl-ſham 46. C. Auſt. 13 Edw. III. o285 oo oo 
Abbington 46. Ben. As. 720. 1876 10 o 
BEDFORD. 
Newnham Pr. C. Ault, T. Hen. I. 293 15 1 
Elmeſton 46. Ben. 7. W. Cong. 284 12 11 
Wardon 46. Ciſt. An 1139. 389 16 06 
Chickſand Py. C. Gilb. 7 W Rufus 212 03 05 
Duntlable 46. C. Auit. 7. Hen. I. 344 13 03 
' Wooburn 46. Ciſt. T. John, 391 18 02 
BUCKS. 
Aſhrug Coll. C. Auſt. J. Edw. I. 416 16 04 
Notely 46. C. Auſt. Av. 1112. 437 C6 o$ 
Miſſenden 43, Ben. An. 1293. 261 14 06 
| CANTABR. 
Thorney 45. Ben. An. 972. 411 12 11 
Barewel Pr. C. Auſt, An. 1092. 256 11 10 


CESTR. 


Mong 
St. W. 
Combe 


Bodmi 
Launce 
St. Ge 


Carliſle 


Holme 


Darley 


Ford. 
Newnh 
Dinkel, 
Hertlan 
Torre 4 
Buckfat 
Plimp:o 
Taveſto 
Exon P 


Abbotſh 
M iddlet 
Tarrent 
Shaſton 

Cerne 4 
Sherburi 


St. Cuth 


Tinmoul 


Berking 
Stratford 
thorn 
Walthan 
Walden 
St. Oſwi 
Coicheite 


A Liſt of Abbres, N. onafleries, &c. 


Monaſteries, 


St. Werburge 46. 


Combermeer 45. 


Bodmin Pr. 
Launceſton 45. 


St. Germans 46. 


Carliſle Pr. 


Holmcoltrom A. 


Darley 46. 


Ford. 46. 
Newnham . 
Dinkeiwell 45. 
Hertland 46. 
Torre 46. 
Bucktait Ab. 
Plimp:on 46. 
Taveſtock A. 
Exon Pr, 


Abbotſbury.. 
Middleton 46. 
Tarrent 45. 
Shafton 45. 
Cerne 46. 
Sherburn 46, 


$7. Cuthbert 46. 
Tinmouth Pr. 


Berking 46. 
Stratford Lang- 
thorn 46 
Waltham 46. 

Walden 46. 
St. Olwith 46. 
Coicheller 46. 


CESTR. 
Order. Founded. E 
Ben. An 1095. 1003 05 11 
Ciſt. An. 1134. 225 Og 07 
CORNUB. 
C. Ault, An. 936. 270 o 11 
C. Auſt, T. Will Cong. 354 co 11 
C. Auſt, 7 K. Ethelitane. 243 08 00 
CUMB R. 
C. Auſt. 7. Will. Ruf. 418 oz og 
Ciit, An. 1135. 427 19 03 
D E R B. 
C. Auſt, T. Hen. II. 258 1405 
DEYLV ON. 
Ciſt. An. 1133. 374 10 o6 
Cit, Circ An. 1246. 2:7 07 08 
Cift. An. 1201 294 18 06 
C. Auſt, FT. Hen. II. 306 03 02 
Prem. eg. . 396 O0 11 
Cit. T Hen. IT. 466 11 02 
Cut. T. Edw. II. 241 17 og 
Ben. An. 961. 9oz O05 o/ 
Clun. 7. Hen. I. 502 12 09 
DORSET. 
Ben. Circ. An. 1016. 390 19 oz 
Ben. by K. Ethelſtane. 538 13 11 
Ciſt. by Hen III. 214 07 Og 
Ben. An. 941. 1166 08 %g 
Ben. 7. K. Edgar. 515 17 10 
Ben. Circ. An. 370. 682 14 07 
DUNE L M. 
Ben. Circ. An. $42. 1366 10 og 
Ben. 297 11 og 
49324. 
Ben. An. 680. 862 12 o5 
Ciſt. An. 1135. 511 16 03 
C. Auſt. Circ. An. 1060. 900 o4 oz 
Ben. An. 1136. 372 18 or 
C. Auſt, An. 1120, 677 Oi o2 
G. Auſt, T. Hen. I. 523 17 00 
LI3˖ G LOU 
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GLOUCESTER. 

Monaſeeries. Order. Founded. TW” - 
Brittol . C Auſt. T. Hen. I. 670 13 11 
Hayles 46. Ciſt. An. 1246. 357 O7 08 
Winchcomb. 45. Ben, An. 787. 759 11 og 
Tewkeſbury 46. Ben. An. 715. 1598 Oo og 
Cirenceſter Ab. C. Auſt. T. Hen I. 1051 0% ot 
King, wood 45. Ciſt. An. 1139. 244 11 02 
Glouceſter 46. Ben. An. 680. 1946 oz og 
Lanthony Pr. C. Auſt. An. 1136. 648 19 1 

HANTS, 
E . c Ben, An. 634. 1507 17 02 
Hyde 46. Ben. by K Alfred. 865 18 oo 
Wherwell 4. Ben. 7. K Edgar. 339 08 
_ Min. Ben. An. 907. 393 10 19 
winham Pr, C. Auſt. Ante 1042. 312 o oo 
lloloco 46. Ciſt. An. 1024. 326 13 

ourhwick Pr, C. Auſt. 7 Hen. I. 257 04 04 
Tichfield A. Præm. 7. Hen. III. 249 16 01 
| HERTFORD. 

&. Albans 46. Ben. An 755. 2102 o 01 
„. 
87. Neots 45. Ben. Circ. 7 Hen. I. 241 11 04 
Ramſey Ab. Ben. An. 969. 1716 12 04 
5 K ANC. 
7 e T gen. Ar. 6oz. 1413 04 11 
Ledis Pr. C. Auſt, Ar. 1119. 362 07 07 
Feverſham 45, Clun. An. 1147. 286 12 06 
Boxley Ab. Ciſt. An. 1144. 204 O4 11 
Roiten 46. Ben. An. 600. 486 11 05 
Malling 46. Ben. by K Edmund. ; 
Derdord .. C. Auſt. . n K.] 180 oo oo 
L A NC. 
Whalley . Ciſt. An. 1172. 321 09 01 
E18. 
Leiceller 45, C. Auſt, An, 1143. O51 14 O5 
Croxden 4b. P:zxm. Cire. T. Ric. I. 385 oo 10 
Launda Ab. C. Auſt, T. Will, Ruf. 399 03 03 


EINCOLN, 


diſſolved by Stat. 31 H. 8. 
LINCOLN. 

Mona ſteries. Order, Founded. &. & 
no} Gilb. T. Hen, IT. 202 Oo 00 
Kirkiteed Ab. Ciſt. An. 1139. 286 02 07 
Reveſley A6. Ciſt An. 1142. 287 02 o4 
Thorn on 6. C. Auſt. An 1139. 594 17 10 
Bardney 6. Ben. An. 712. 366 o6 01 
Croyland A. Ben. An. 716. 1803 15 10 
Spa ding Ab. Ben An. 105 2. 761 10 1 
Sempringham 45. Gilb. Au 1148. 317 04 Ol 
Epworth Mon. Carth. 10 Ric II. 237 15 02 

LOND. and M I D D. 
I Jeruſa ( Ann. 1109. 2335 12 os 
St Bartholo. 
Smithfield. 5 C. Auſt, An. 1102. 633 15 oo 
St. Mary Bi 

ſhopiy A p. 5 An 185. 478 06 os 
Clerkenwell Pr. gen. 7 X Steph. 252 19 oo 
London Minors. Ben, T Fdw I. 318 08 oz 
Weſtmintter 46, = 7. KX. Edgar, 3471 oo oz 
Sion A. C Auſt. G6y Hen. V 1731 08 oz 
8 oj 1 aac Carth, T. Edw. III. 642 00 og 
St. i quitbout 4 3 

Aldgate Afon. 5 en GET REY 
t. Mary Charter 
8 "Houſe. & Car An. 1379. 35 02 o 
Se. Foe Holisuel. Mon. 2 An. 1318. 347 or 03 
St. "Mary Eaſt Edw. III 6 

Smithfield 4 cen e e 9 

NORTHFOL. 
Thetford 45. Clun. An. 1103. 312 14 04 
Wymundham . Ben, An. 1139. 211 16 06 
Hulmo 45. Ben. by K. Canutus. 583 17 oo 
Weſtderham . Prem. 7. Hen. II. 228 00 o 
Walfngham 6. C. Auſt. c. T. K. Steph. 391 11 05 
Caltle-Acre 136. Clun. An. 1090. 306 11 04 
Weſt- Acre 16. Clun. T. W. Rufus. 260 13 oy 
NORTH oY N. 
Burgi Sz. Pe- by Roſere 

tn 4h, Ben. 3 R . . 
Pipewel 10. Cit. An. 1143. 256 11 8 
$7. Andrews Pr. Clun. An 1067. 263 C ot 
Sulby 1. Prem. T. K. Steph. 238 08 65 
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NOTTS. 

Monafterics. Order. Founded. 8 
Lenton Pr. C un. T. Hen. I. 329 05 10 
'Thurgarton Pr, C Auſt, T Hen I. 259 09 04 
Welbeck 26. E. Aut. TX. heh 240 06 03 
Wariop Pr. - C. Auſt, 239 10 og 
Bella Vaila Pr, Carth. c. 16 Edw. III. 227 o8 oo 


Newlitced Pr. C. Auſt. T. Edw, III. 219 18 os 
The Two laſt are under Value in Mr. Dugaale, but 


thus per Speed. 
NORTHUMBR. 


Tinmouth Naunnery, à Cell to St Albans. 511 04 01 
OXON. 
Godſtow A. Ben. T. K Steph. 274 05 10 
Eyneſham 45. Ben. by K. Ethelred. 44 12 02 
Oſney 46. C. Auft. 7. Hen I. 654 10 02 
"Chama 46. Ciſt. T. Hen. I. 256 13 11 
Oxtord Pr. per Speed, fund. ante Cong. 224 04 08 
* F C. Auſt, An 635. 219 12 ©o 
| 34140. 
Haghmond 46. C. Auſt. An. 1100. 259 13 07 
| per A d' Elfle 
Lilleſhall . C. Auſt. da, R. Mer > 229 03 o1 
ciæ. 
Wigmore 46. C. Auſt, A 1172, per Sperd 267 Oo 10 
Wenlock Pr. Clun. An 1181 welanteag01 oo 07 
Salop Ab. C Ault. An. 1081 per Speed 515 oy 03 
Hales Owen 45. Pram. T. K John. 337 15 06 
SOMERSET. 
Glaſſenbury 45. Ben. Circ. An. 300. 3311 0% 04 
Brewton 46. C. Auſt, Circ T.W.Conq. 439 06 08 
Henton Pr. Carth. T. Hen, III. 248 19 02 
Withara Pr. Carth. by Hen II. 215 15 oo 
"Taunton Pr. C. Auſt. T. Hen. I. 617 oz 03 
Pathon Ab. Ben. 7. Hen. III. 286 08 10 
Keyneſnam 4. C Ault, T. Hen. I. 419 14 03 
Michelney 46. Ben. An. 470. 447 04 11 
Buckland Pr. Ciſt. T. Edw, I. 223 07 04 
STAFF. 
Dela Cres 46. Ciſt. An. 1153. 227 O5 oo 
8 c Ben. T. K. Eadred. 267 14 03 


Croxden . Cid. 
FTP SUFFOLK. 


Batta 


Comb 
Kene! 
Mery 
Nune 


Malm 
Br+de 
Eding 
Ambr 
Wiitoi 
Fai el 

te 1 


Layco 


Malve 
Eveſh: 
Per h 
Hales 

Bordeſ 


S. M 
Abb 
Selby 


diſſolved by Stat. 31 H. 8. 
8 CFF O LX. 


T. Will. Con. 
SURREY 


St. Mary Overs 4b. C. Auſt, 
Bermundicy 46. 


SUSSEX 
Roberts Bridge 


Nuneaton Mon. 
FILLS 

Cire An, 670. 

T. Will. Cong. 


Malm-bury 45. 
Bradeuſtock Pr. 
Edingtun Pr, 
Ambres» ary 45. X 4 
| T X Ethelwolf. 
Fai eley, a Ce. 


IG OX M. 
Malverne 46. 


Hales Owen 46. 


EBORU M. 


7. Will. Cong. 


Ol 
12 
04 
13 


388 01 


1550 07 
720 12 


10 
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Monaſteries. Order. Faunde d. 1 
Kirkſtal . Ciſt. An. 1147. 329 02 14 
De Rupe 46. Ciſt. An. 1147. 224 02 og 
* ** Clun. Circ. An. 1186. 239 03 06 
Noſtel 46. C. Auſt. T. Hen. I. 492 18 02 
Pomfi ait 4b. Clun. 7 Will Con. 237 14 O8 
Gi bourn Ab. C Auſt. 7 KX. Steph. 628 o3 oz 
Whitby 46. Ben. T. Will. Cong. 437 oz og 
Montegratiz 45, Carth. Circ. An. 1396. 323 02 10 
Newburge Pr. C. Auſt, An. 1145, 367 08 03 
Belland 46. Cift. An. 1134. 233 09 or 
Kirham 45. C. Auſt, T. Hen. I. 269 og og 
Melia 46. Ciſt. An. 1136. 299 06 og 
Brilington. C. Auſt. T. Hen. I. 547 06 11 
Walton 46. Gilb. 7. K. Steph. 360 16 10 
— "4 Gra 5 C. Auſt. 7. Hen. I. 212 03 04 
Rival 46. Ciſt. An 1132. 278 10 02 
Jerval . Ciſt. 7. K Steph. 234 18 og 
Furnes 6. Ciſt. An 1127. 80; 15 oz 
De Fontibus, Cift An. 1132. 993 06 os 
Warter Pr. F C. Auſt. T. Hen. I. 221 03 ho 
Richal, per Speed. 351 14 
Old Maulton 46 2 257 07 oo 

per Speed. * 
St. — 1 Carth. An. 1377. : "ap 17 03 
WALLI 4 an 

Valle de Sancta | AD) 

Cruce Com. Ciſt. 7. Edw. 1. 214/03 oO; 

I. _ ad 
Strata Florida iſt. or , 

Cadiganſhire. F Clan. T. Will. Conq. 1226 06 oo 


Note ; It has been reſolved, That Abbey Lands with- 


in London, and the Liberties thereof, are not freed 
from the Payment of Tithes within the ſaid Stat. 
31 H. 8. becauſe the Statute and, Decree for Payment 
of Tithes in London, and its Liberties, were made 
after the ſaid Stat. 31 H. 8. and their Privileges are 


not thereby reſerved. See Co. EI. 376. Moor 912. 


Sed Duere de Rationibus li? Ft Vide Pag 209, 
297, 475, 476. and Head Maduſſes in the Table. 
T9: & 


1 


Ald 
Alit 


Anc 


Arti 


| 
| 


T H E 


ä 


A and Abby Lands, Page 182, 
222, QC. 258, &c. 296, &c. 
Acorns, Maſt, &c. 37, 78 


Ations by the Parſon, 60, 61, chap. 10. 
throughout, and 449 


Aftergraſls, 20 
Aktermowth, 19, 53, 55 
Agiſto2, 177 
Agiſtments of Cattle, 36, 58, 115, 116, 

120 
Agreements fo2 Tithes, &c. See Com- 

polition, 

Alders, &c. 70 
Alienee, 180 
Alten Lands, 180 
Ancient Demeſne, 220 
Apes, &c. 20 
Apples and Apple⸗Trees, 36, 78 


Appꝛopziations and Impꝛopꝛiations, 265, 
266, 271, 272 


Jette Ir FED 58 
CLICteS (39) to be read, 4 
8 artificers, 


nl. . 


Artificers, Page 130, 131 

Alh Trees, 68 

Attachment, 67 
B. 

Pakers, 207 

Baptiſm Fees, 161 

Bark of Trees, 70 


Barley, &c. 36. See Cozn. 
Barren Lands, &c. 221, 319, 322, &c. 


| 327 
Bawkes, See Peadlands. 
Beans, 36, 42. See Gzain. 
Beaſts of Plough, 20. See Cattle. 


Beech Trees, 69 
Bees, 81, 121, 126, 153 
Bell engliſh, 119, 126 
Birch Trees, 69 
Birds and Fowling, 20 
Birlings, 21 
Bzicks, 18 
Bzoom, 19, 62 
Bulls of Popes, 224, 226, 294 
Bull common, 92 
Butter, 94 
Burtal Fees, 161 
Buper, | 175 
G 
Cabbage, | 79 
Calves, 91 
Canon Law, 102, 128, 129 


Cattle, 


1 
9 
8 
7 
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A Page 45 
Paung 9o, 93, 115, 116 
Cattle, Plough, 22, 108, 110, 113 
Pall, "224 $823 

arren, 92, 107, 112, 115, 11 
Chalk, = 
Chancery Jurfsdition, 196, 348, 351, 444 
Chantries, 309, 314 
Charter, 331 
Cherries and Cherrp Trees, 78 
Cheeſe, 21, 94, 112 
Chickens, 93, 94, 133 
Churches, 7 
Ciſtertians, 224, 301 
Claims, 17, 132 
Clap, 19 
Coal, 19 
Colts, 138 132 
Common Law, 103, 128, 129, 155 
Compolitions, 229, &c. 232, &c. 280 
Conies, 20, 122, 146, 154 
Conſideration of Novuſſes, 56, 59 
Conſultation, 372 
CTopices, 61 
Copper, 19 
Conn, 19, 36, 42, 53, 151 
ſelf ſown, 25 


Council of Lateran, 
County and Shcriff's Court, Suits kor 


Tithes there, 331, 446, 447 
Coſts and Damages, 465 
Courts tempozal, 218, 329, 335 


Cuſtoms, 19, 44, 45, 49, 54» 58, 
| Ga, 66, 69, 75, 91, 92, 104, 107, 11» 
128, 


— — a Sea RET TIER. N 
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129, 129, 131, 150, 200, &c. 204, 247, 
385, &c. 391, &c. 

Cuſtoms of Charge and Diſcharge, 

Page 45 

104, 105, 205, &c. 

388 to 401, 415 


D. 


Declaration. See Action, and 457, 452, 


| 4 
Decimam Garbam, &c. — 


Decree of 37 H. 8. 487 


Deer, 47, 122, 146, 154, 256 
Diatribae, 16 
Diſcharge of Tithes, 59, 62, 63. chap. 6. 
throughout, 219, 246, 263, 270, 272, 
274, &c. 296 

Dotatds, 282, &c. ue 1 See Trees. 


Doves, 155. See Pigeons, 

Ducks, 20, 124, 247, &c. 
E. 

Earth 18 

Erle aſtical Courts, See Courts, 

— — Inheritance, 12 

Eggs, 20, 21, 124, 126, 154, 155 

Eels. See Filh, 

Elms, | 68 

Equity, 74 

Evidence, 459, 469 

Ewes, 207 

Exaitions of the Clergy, 169 


Exchequer 


ere 
Crchequer, Suits fo2 Tithes there, 


Page 442, 443 
Ercoiminunications, 371 
Executoz, 176 
Exemption, 197. See Diſcharge. 
Extraparochial, | 48, 49, 195 

F. 

Faggots 48, 
Fallow Gꝛound, 2 
Feathers, 124 
Feedings, 36, 45» 54 
Fees, 161 


Ferae Naturae, 20, 125, 146, 147, 151 
Fenny G2ounds, 326. See Lands dif- 


charged, 
Fern, 18, 67 
Fewel, 19, 20, 21, 63, 64, 68 


Fiſh, 20, 126, 146, 147, &c. 151, 155, 385 

wh 37, 38, 42, 43, 71, 80, 81, 85. See 
emp. 

Fleeces, 37, 38, 42, 43, 80. See Mool. 

Fozeſt Lands 180, 184, 195, 221 

Fowls domeſtick, 20, 124, 125, 155 


Fruits 36, 78 

Fruit Trees, 74, 78 

Furze, 19, 62 
=; 

Gage, 176 

Gardens, 79, 80 

Germins, 70 


2 124, 125, 152, 166. . 
ow 
Glebe 


An 


Glebe Lands, Page 7, 189, 191 
Seat 19 
Gzain, 36, 46. See Coꝛn. 
Ser, 180 
"mts, 36, 42, 54» 55» 57 59, 60 
O2avel, &c. n x 78, 74 20 
Oreat Tithes, 37, 43 
O20und, 19 
H. 
Diſt92y of Tithes, 22, 23 
Dazle, 70 
Hares, 122, 156 
1 | 171, 172 
ay, 475 „ 58, 
Deadlaunds, n 
Death Gzound, 62, 322 
Hearth Pennp, 42, 43, 71, 80, 81 
Hedge Rows, 67 
Heir, 176 
emp, 37, 38, 42, 43, 71, 80, 81, 85 
Pens, 20, 124 
Perbage, 57, 103. Sce Gzals. 
Herbs, 43» 79 
Dogs, | 45» 47» 122 
Polly, 70 
Yoney, 43, $0, $1, 121, 126, 156 
ops, 37» 38, 42, 43, 66, 80 
Poznbeam, 70 
Pozſes, 108, 117, 118 
Doſpitaicrs, 301 
Dounds, 20 
Douſes, 11, 20, 64, 68 
Hundzed, 144, 331 


Dundzed 


The TABLE. 


| indzed Court, Page 331 
Sband and (life, 449 
usbandzy Servants, 20 
Impꝛopziations, 3. See Appꝛopꝛlations. 
Incumbent, IM 
Jndicavit, 337» 377 
Innkeepers, 57, 120, 131, 158 
Juſtitution, 460 
John's St. Jeruſalem, 302 
Illues and Gerdicks, 426, 427, and 
459, &c. 

Juſtices of Peace, 360, 447, 467, 470, 
472 

Judgment. See 284, 285, 4 30g 465, 470 
Jus divinum, 14, 15, 22 

K. 

Kids 445 45 
King's Lands, 22, 177, 180, 195, 196, 
221, 238, 303 

—— Patentee, 182, 196, 258 
—— Coppholder in Fee, 196 
—KCenant in Capite, 196 
—ͤ— Farmer, 196, 304 
— Leſiee, 177. 195 

L. 

Labourers, 130 
Lambs, $4, 87, 99 
M m Lands 


TALLY 


Lands glebe, Page 22 
— Diſcharged by 32 H. 8. and other 
Statutes, See Chap. 6. and 247, 265, 


26 

Lateran Council, 255 2 
Lay Impꝛopziations, 5 
Laymen may pzeſcribe, 188, 244, and 247 
Lead, 19 
Leſſee, 190 
— the King's, 177, 195 
Libel 158 
Lignis, See Nlood. 

Lime, I9 


London, 355, 361, 468. See Chap. 11. 
thꝛaughout. 
Loppings, 36, 37 70, 71. See Trees. 
5 


Lyon's Counci 25, 242, 301, 302 
M. 
Madder, 97 
Mandainus, 377 
Maples, 70 
Su Soods, 20, 163 
arle, 19 
Maäſts, 37. See Acoms, 
Merchants, 160 
Metals, 19 
Milch Cattle, 457 121 
Milk, 20, 80, 93, 94, 112, 207 
ills, 20, 132, 133, 134, &c. 141, &c. 
207 
Minerals, | — 
Mines, I7 
Mint, 79 


Mixt 


i 44% 


. /c 


ANL. 


Mitt Tithes, Page 89 

Moduſſes, 47, 58, 80, 81, 82, 95, 100, 
IO5, 124, 140, 2 248, 251, 255, 382, 
383, 387, 399, &c. and N. B. 475, 476. 

Monaſteries, 291, &c. 300. See Abbtes, 

and Chap. 7. 

Moztuaries, 8, 164, 165, &c. 344, 352, 


394 
N. 
Mags, 22. See Dozſes. 
Necklings, 21 
Negative to be pꝛoved, 460 


Non Decimando, 77, 181, 203, 240, 
241, 266, 294, 297, &c. 


Notice, | 210, 215, 432 
Nurſeries, 74 
O. 

Oak Trees, 20, 21 
Dats 36 
| Offerings 8, 159, 162 
Dblations, | 8, 159, 162 
Dbventions, 8, 159, 162 
Occupier, 180 


Opinions cenſured, 284, 295, 307, 388, 
389, 395» 403, 404 


Ozchards, 79, 121 

Owner ok Land, &c. 176, 178, 303 

Dren, 19, 20, 21, 108 
| of 

Pariſh Bounds, 246, 336, 383, 397 

Parks, 232, 234, 236 

Parrots, 20 


Mm 2 Parſntps, 
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g arſnips, | Page 4 
Palo, 4 Hy 44, 61, 1 — 
Leſſce, 179. 189, 190, 191 


— hou to take Tithes, 210, &c. 
-aſtures, ce Agiſtments, &c. 


arſley, 79, 125 
Järtridges, 123, 157, 256 
atcntee, 182, 196, 258 
atronage, &c. 336, 338 
caſe, 36, 42, 47 
Penſions, &c. 169, 394 
Perſonal Tithes, Sce Chap. 4, 11, and 
p. 125. 
Pheaſants, 125, 157, 256 
Pigeons, 22, 125, 155, 158 


Piech See Dogs. 

Pilchards, &c. See Sea and Fiſh, 

Pits of Coal, 18 

Nants. See Nurſeries. 

Icadings and Pooks in Caſes o 
Tithes, 221, 265, 335, 339, 340, 354» 
&c. 359, 417, 421, 426, &c. 


Pleaſure Things of, 20 
Plowboot, 68 
Aums, 78 
Dollardgs. Sce Trees. 

Zopes Bulls, 80, 224, 226, 228 
Iortion of Tithes, 193 
Zotatoes, 43, t0 
Pots carchen, | 18 
Deal Tithes, 35, 36 


Deeſcriptions, 45, 50, 54, 56, 81, 104, 
105, 120, 181, 198, &c. 204, &c. 225, 
239, 241, 244, &c. 257, 266, 207, 272 

281, &c. 293, &c. 297, &c. 382 
Paivilege, 


4, ho. 


op ps ns 
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tivilege, Page 25, 26, 261 
tohibitions, 15, 56, 67, 94, 1599 280, 
366, &c. 337, 371, 377, 382, 384, 399 


Q 
Quakers pay Tithes, 472, 474 
Quarries, 18 
| K 
Rakfngs 19, 50, 51 
Rape Seed, c. ates 
Rate Tithes, 249 


Roots of Trees, 43, 6r, 70, 79. 
Recoveries ſuffered, and other Con: 
veyances of Tithes. See the Con⸗ 
rents of the Chapters, and 255. 


ce, 7 
Robbers, 171, 17 
Bye, 36 

S 
Sacrament Fees, 161 
Saddle Hoſes, 108, 117, 118 
Safiron, 43, 80 
Sage, 80 
Sallows, 70 
Salmon, See Fiſh, 
Sand, 19 
Sea, 147, &c. 
Seeds, 43 
Servants, 20 
Sheafs, | 50 


M m 3 Sheep, 
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Sheep, Page 21, 48, 97, 102, 105, 106 
Sho2lings, 101, 102, 107. See Mool. 


Slates, 


Small Tithes, 


Syoltatfon, 
Staddles and Standards, 


Statutes, 


EDWARD. 


9 or 13 Ed. p. 342. 
13 Ed- c. 5. fect. 4. p. 26, 393. 


34 Ed. p. 26. 


ED WAR D IL 


9 EA. 2. © 1. p. 26. 


| c. 2. p. 27. 
— . 5. p. 27, 245. 


EDWARPD III. 


18 Ed. 3. c. 7. p. 27, 334. 
45 Ed. 3. C. 3. P. 27, 65. 
50 Ed. 3. c. 4. p. 423. 


RICHARD II. 


1 R. 2. c. 13. p. 27. 5 
&. 14. p. 28, 352. 


18, 351 
37 


337 
68, 72 


HENRV 


4 Y 


The TA'BL'E 


HENRY IV. 


4. P. 28, 227, 299. 
11. p. 28. 
. 6. p. 28, 228. 


alen vr 


11 H. 8. c. 21. p. 481. 

21 H. 8. c. 6. p. 165, &c. 

26 H. 8. c. 16, p. 169. &c. 

27 H. 8. c. 8. p. 28, 208, 399. 

ect. 1, 2, 3, 4. p. 28. 
— c. 20. p 28, 200, 353, 381. 
—— ſect. 2, 3, 4. p. 29. 
— C. 21. p. 29, 200. 

— — 4. 28. p. 29, 276, &c. 

31 H. 8. c. 13. ſect. 2 1. p. 29. 

- ſet. 31. p. 29, 288, &. 
32 H. 8. C. 7. p. 29, 209, 378, 391. 
— — ſect. 1, 2, 3. p. 29. 

— ſet. 4, , 6, 7, 8. p. 30. 
— . 24. p. 305, 378. 

37 H. 8. c. 4. p. 309. 


ee 
— — 4. 12. p. 31, 481, 488, &c. 


— — ̃ʒ — 


6N— K 


EDWAR D VI. 


1 Ed. 6. c. 14. p. 315. 

2 & 3 Ed. 6. c. 13. p. 129, 149, 201, 20g, 
319, 368, 401, 419, 466. 

- ſect. J 23 37 47 55 6, 7. 


31. 
ne M m 4 2 & 3 


The TABLE. 
2 & 3 Ed. 6. c. 13. ſect. 7, 8. p. 160. 


— — ſecd. 8, 9, 10, 11, 12, 13, 
14, 15. P- 32. 

ot —— ſet. 16. p. 32, 163, 164. 

* C. 20. ſect. 3, 4. p. 32. 


ELIZABETH, 


CHARLES II. 
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Suggeſtions, 46, 47, 51, 52, 111, 372, 
416, 419. Sev Dꝛohibitions. 

Suits to! Tithes, ſee Chap. 8. 361, &c. 
and Chap. 9. and 396, &c. 

Swans, 20 

Sylva Czdua, 67, 350. See Go 

Statute of Limftation, 45h. 

— 2 Recovery of ſmall Abe 
255 &c. 467, 468. 

— — uting their Papment, 25,26 

————- xeſtraining the Clergy, — 65 2 

I 

——— 02 diſſolving Abbies, &c. . 7. 
throughout. 

— circumſpette agatis, 342, &c. 393 

—— — articuli Clert, 345 


＋. 


Tame Fowls, Sce Fowls. 
Tares, 21, 36, 45, 46 
Templars, &c. diſcharged, 224, 225. 
260, 307 
Thozney Lands, 326 
Tiles, 


Tiles, 

Timber, &c. 

Tin, 

Tobacco, 

Toppings, 5 | | 
Tradeſmen, 130 
Trees, 21, 67, 70, 72 
Turnips, 43, 80 
Turkies, 20, 124, 158 
Turves, 18 


Tythes, See this Table throughout. 
when firſt introduced, and their 


oziginal, I, 2, 3 
their Kinds, &c. f 8, 9, 18 

of ſetting them out, &c. 209, 
431, 432 


— treble 02 double Aalue, &c. 
356, 368, 369, 380, 437 to 441. 


| Va 
endo, I 
Geniſon, 136 
Uerdicks, &c. See Iſſues, and 485. 
Tictches, 36. See Tares. 
Gicars, 5, 177, 191 
Underwood. 19, 36, 61, 63, 208 
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